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PREFACE 


The Law and Practice of Marine Insurance relating to Collision 
Damages and other Liabilities to Third Parties formed the subject 
of a course of lectures delivered in Glasgow during the winter 
of 1929-1930 under the auspices of the Glasgow Underwriters* 
Association Students’ Society. 

In response to suggestions from various quarters the Lectures 
are now published, in the hope that they may be of assistance to 
those who are either directly or indirectly interested in Marine 
Insurance. 

The question of the nature and extent of collision and other 
habihties has only been dealt with so far as affecting the question 
of insurance against liabilities to third parties, and the book is 
not intended to be one on collisions at sea, a subject on which there 
are several standard works. 

The Maritime Conventions have been introduced as they have 
an important bearmg on the branch of marine insurance law and 
practice dealt with in the Lectures, and in the chapters dealing 
with the Conventions use has been made of the articles on the 
subject which were written by the author for Uoyi*s List and 
The Skipping World and appeared in those journals. 

If legislative effect is given to the Convention on the Limitation 
of Shipowners* Liability in other countries in addition to Belgium 
where it has already been enacted, it would be an advantage for it 
to be supplemented by an international code of the law of damages 
arising from coUisions at sea, which would remove the differences 
between the laws and practice of different maritime countries as 
regards the assessment of damages. The basis adopted in this 
country is summarized in Chapter V, and this important question 
is ripe for consideration by diipowners and traders of all countries, 
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PREFACE 


the moie specially as some of the principles involved are applic- 
able to claims arising tinder bills of lading and other commercial 
contracts. 

A study of the law and practice of Marine Insurance is now 

encouraged by various Students' Societies and Commercial Colleges 

throughout the country, and as those for whom this book is primarily 

intended may not have ready access to the Statutes referred to in 

the book, a selection of the relevant sections of various Acts of 
% • 

Parliament appears in the Appendix. 


Royal Exchange Buildings, 
Glasgow 

July, igSQ 


H. B. H. 
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INTRODUCTION 


liabilities ia respect of maritime property generally. — 

Statutory permission to insure against them, — General 
prinoples applicable to such insurances* 

The owners of a ship, in addition to sustaining a pecuniary loss by 
reason of the loss of or damage to the ship, may also incur liabilities 
to other parties for damage caused by her. In like manner, those 
whqare interested in or responsible for a ship, other than the owners, 
may also mcur habilities to other parties by reason of their interest 
or responsibility. 

Whilst the ship herself is commonly referred to as being liable 
or in fault or to blame for such damage, she is only the instrument 
of the damage, and that is merely a figurative way of expressing 
the liability of the owners of the ship or those who are interested in 
or responsible for the ship. 

The words ship and vessel are frequently used to denote 
the same kind of object. Strictly speaking, a ship is one which has ** wssa** 
a bowsprit and three masts and is square-rigged, but the word is 
more frequently used in a generic sense as denoting any sea-going 
vessel ; it does not include a lighter or barge, but according to the 
Marine Insurance Act, 1906, it includes a steamship. The word 
** vessel ” is a wider term and denotes any structure made to fl<mt 
upon the water for purposes of transport, commerce or war, whether 
propelled by wind, steam or oars. It has been held to include a 
ship, a lighter and a barge, but a gas float and a floating landing 
stage have both been held not to come within the meanh^ of the 
term vessel/" 

For the purposes of the Merchant Shipping Act, 1894, 4 he term 
ship "" include eveiy description of vessd used in navigation 
not propelled by oars,"" and the term " vessd includes any ship 
** or boat, or any other description of vessd used in navigation," 
and by the Merchant Shippmg Act, 1921, the expression ** '* 

was extended to indude " every description of lighter, barge, or 
like vessd used m navigation in Great Britain, however propdied*"" 
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Marine insurance is the means by which those who own or are 
interested in or responsible for a ship seek to protect themselves in 
respect of loss of or damage to her and against liabihties to other 
parties falling upon them arising out of their ownership, interest or 
responsibility. By an ordinary policy of marine insurance on a 
ship the assured protects himself against such loss or damage 
caused by maritime perils, but such a policy does not protect the 
assured against liabilities to other parties ; that is a separate and 
distinct form of insurance. 

Subject to the general reservation that a person cannot insure 
against his own wilful fault or misconduct as being contrary to 
public policy, the law permits a person to insure against his liabilities 
in respect of maritime property. 

According to the Marine Insurance Act, 1906, Section 3, a policy 
,of marine insurance may be effected where " any liability to a third 
party may be incurred by the owner of, or other person interested 
in or responsible for, insurable prop^y, by reason of maritime 
n*' perils.'^ 

The restriction of the legality of such an insurance to maritime 
perils " is modified by the extension of the meaning of the term 
“ maritime perils '' to cover not only perils of the seas but any 
other penis which may be mentioned in the policy. The actual 
, wording of this section of the Act, which follows this permissive 
clause, is as follows : " * Maritime perils ' means the pails conse- 
quent on, or incidental to, the navigation of the seas, that is to 
say, perils of the seas, fire, war perils, pirates, rovers, thieves, 
"captures, seizures, restraints, and detainments of princes and 
" peoples, jettisons, barratry, and any other perils, either of the like 
" kind, or which may be designated by the policy.*' 

The extensive nature of the permission to insure against 
lial?iiities granted by the Act is shown by Section 74, which reads : 
" Where die assured has effected an insurance in express terms 
against any liability to a third party, the measure of indemnity, 
"subject to any express provision in the policy, is the amount 
** paid 01; payable by him to such third party in resp^t of such 
" liability." 

This extension of the scope of insurance against liabilities to 
third parties is of importance, having regard to the frequency with 
whi^ insurances are effected against liabilities arising otherwise 
than from perils of the seas, as for example alshipbuilderis guarantee 
fi^pectii^ good wctt’kmanship and material in the c<Bistruqtion of 
a^p* 
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By tbe Meitiiaat Shipping Act, 1894, VIII, which deab 

with the liinitatioii of shipowner’s BabiUty, a shipowner is authorized 
to insure a^mst the liability falling upon him by reason of the 
improper navigation of his ship and in respect of which the esstent 
of his liability is limited acccndirg to the Act. Section 506 is as 
follows ; ** An insurance effected against the happening, without 
the owner’s actual fault or privity, of any or all of the events in 
” respect of which the Kability of owners is limited under this Part 
of this Act shall not be invalid by reason of the nature of the risk/* 

This enactment is extended to charterers by demise by Section 
71 of the Merchant Shipp|ng Act, 1906, so tl^t a diartexer who 
provides the crew and is thereby liable for damages aridog out of 
the negligent navigation of the ship by the crew is also authorized 
to insure against such a liability. 

An ordinary policy of marine insurance on property does not 
cover the liability of the owner of it to another party in respect of 
any damage the latter may sustain. For example, in the case of 
De Vaux v. Salvador (1836), where a ship came into collision with 
and damaged another ship, and the owner of the wrong-doing ship 
sought to recover the damages he had been called upon to pay 
from the underwriters oh the policy on his ship as a loss caused by 
perils of the seas, the G>urt held that he was not entitled to do so 
on the groxmd that the obligation to pay the sum in question was 
neither ” a necessary nor a proximate effect of the perils of the 
'* seas, but (one) growing out of an arbitrary provision of the laws 
of nations/’ 

Whether the insurance against liabilities to third parties 
added to an ordinary policy or is embodied in a separate policy, it is 
a distinct engagement. It is in each case a special contract, 

” veiy different from the contract of insurance in its ordinaxy 
form ; and the liability under it does not depend upon the ordinary 
perils covered by the policy, but upon the special matters men- 
” tioned m the clause its^.” {Xmo$ v. Fox, 1868.) 

liabilities in respect of the ownership of or interest in 
r^ponsibility for a ship may be divided into three classes ; namely, 
those arising from : FOfwcty 

1. Torts; 

2. Certain statutory or local regulations; and 

3. Breach of contract. 

A tort is a wrong or injury, and an examjde in maritime law is 
the damage done by one ship to another ship. As regards the 
second dass there are certain statutoiy and local regulations 
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relating to harbours and docks, which may involve a shipowner in 
liability for damage to such property and the cost of removing the 
wreck of his ship in such areas. Instances of breach of contract 
are those arising under bills of lading, such as unauthorized deviation 
and carrying cargo on deck which was contracted to be carried 
under deck, also the non-fulfilment of the terms of a building 
contract, whereby shipbuilders or marine engineers guarantee good 
workmanship and material. 

When an insurance is effected against a liability, a special form 
hisurance is required. If the insurance is against a loss or injury 
caused by the ship, the liability against which it is intended to 
insure should be expressly stated m the policy so as to avoid 
differences arismg, espeaally as regards indirect losses and conse- 
quential damages, as is done in the Collision Clause, which confines 
the right of recovery thereunder to damage caused by the contact 
of the ship with another ship and exdudes damage to stationary 
property and loss of life or personal mjury consequent on the 
collision. ' 

Where the insurance is in respect of liabihties to third parties in 
respect of the custody of some property, it is expedient that the 
pohcy should be so expressed as to denote that it is not an insurance 
on the property, but against liabilities arising out of an interest 
in or responsibility for the property. For example, a lighterman 
may desire to effect an insurance for a certain amount against his 
liability to the owners of the cargo earned in his lighters, but if the 
policy is expressed as “ on goods,” and there is no indication that 
it is really against liability, the ordinary rules of construction have 
to be applied ; and in the event of any of the goods bemg lost or 
dams^ed for which the lightennan is liable, in order to ascertain 
whether he is fully insured, it is necessary to determine whether 
the sum msured is sufficient to cover the value of all the goods on 
board the various hghters at the time the particular loss or damage 
occurred, whereas if the policy clearly specifies that it is an insurance 
a^inst habihty the lighterman would be able to recover any sum 
he was -called upon to pay up to the amount insured, whether or 
not* at the time of the loss or damage the value of aH the goods on 
board the various lighters was more or less than the sum msured. 
This distinction is clearly shown by comparing the case of Crowley 
V. Cohm (1832) with that of Jc^ce v. Kennard (1871). In each 
case the h^urance was intended to cover the interest of lightermen 
as cairiem in the goods laden on their lighters. In the first case, 
the pc^cy was stated merely to be on goods, and was construed 
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as si3db, whilst in the secmd case, in addition to stating that it 
was on goods, the policy contained a danse to com* all losses and 
damages up to a specified amount for which the l^htemen might 
be liable to the owners of the goods, and it was constraed as a 
policy against liabilities. 

In the same way, a shipowner may divert one of his stumers 
with cargo on bc^d and thereby render himsdf liable to the owners 
of the cargo for so doing by reason of an unauthorized deviation. 
If he effects an insurance in respect of that liability it should be 
described as such rather than “ on goods/* and in the event of any 
claim arising he could recover any sum he was liable to pay to the 
cargo owners up to the amount insured, notwithstanding that the 
latter amount was less than the total value of all the goods on board. 

Although a general policy '' on goods ** is sufficient to cover the 
interest of the shipowners or carriers in the goods entrusted to 
their care, it only protects them against daims they may have to 
pay for Ic^s or damage ansing from penis of the seas as covered by 
an ordmary policy on goods, and the policy is subject to the rules 
of construction applicable to such an insurance as r^ards the 
amount insured and other matters. Such a policy does not fuUy 
protect the shipowners or carriers, and an insurance intended to 
cover their liability to third parties should be expressly stated. 
Thus, in the case of Cunard Steamship Co. v. Marten (1903), Bigham, 
J., and the Court of Appeal held that an iusurance by shipowners 
against liability of any kmd to owners of cargo up to £ao,ooo ” 
was not an insurance on the cargo, but a contract to indemnify 
them in full up to the amount of £20,000 in respect of their liability 
as carriers and covered that liability up to the amount insured. 

On the other hand, an increased value pohcy on hull and 
machmery contained a dause that the insurance was against the 
risks of total, constructive or compromised total loss as settled 
‘'on huE and machinery policies, but including as per dause 
“ attached liability for general average, salvage charges, sue and 
“ labour expenses, or claims under the running down dause in 
“ excess of the declared value in hull and machmery policies/’ 
The contributory value of the ship to a salvage award was £62,000, 
and to general averse expenditure was £53,007, as compiared with 
the insured value of £39,000. The assured dahned that the policy 
covered the excess contributions up to the amount insured under 
the increased value policy, but the Court held that the policy was 
on the ixoperty, with the ordinary ancillary clauses, and was not a 
contract of indarmity against liability, and that the l^s on wbkh 
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the tinderwriteis were liable to contribute to the excess contribu- 
tions was that they should pay a part thereof in the proportion 
that the amount insured by them bore to the total excess contri- 
butory values of the vessel. {John Holman & Sons v. Merchants^ 
Marine Insurance Co,, 1919.) 

These cases emphasize the desirability of clearly expressing the 
intention of the parties, if the purpose of the insurance is that it is 
one covering liabilities and that the assured shall be entitled to 
r^ver a claim in respect of such liabilities up to the amount 
insured, 

Where the insurance is against liabilities arising from a breach 
^ of contract it is expedient that the particular circumstances should 
be mentioned, or the terms of the contract should by quotation or 
reference be incorporated in the policy, as is usually done in the case 
of insurances covering shipbuilders’ guarantee risks, where the 
guarantee clause is usually set out in the policy. 

Another general principle to be borne in mind is that. In the 
absence of a special provision to that effect, a policy against lia- 
bilities to third parties does not render the underwriters liable for 
the c<^ts incurred by the assured in defending a claim made upon 
him. In the case of Xenos v. Fox {1868) the owners of a ship in- 
curred costs in successfully defending a claim brought against them 
for damage to another ship which was in collision with their ship. 
The ownacs sought to recover these costs from the underwriters 
on the policy on the ship with the old form of Collision Clause 
attached, which did not contain any provision as regards costs, 
on the ground that had they not been incurred there would have 
been a good claim against the underwriters under the Collision 
Clause. The Court decided against this daim, and adhered to the 
special and independent character of the dause that it only covered 
the specific liabilities referred to therein. In any insurance against 
liabilities to third parties it is consequently expedient to insert a 
provision respecting the recovery of costs incurred in defend- 
ing a daim made upon the assured in respect of the risks 
covered, 

^ borne in mind that there is no community of 
'between the underwriter on a policy covering the liability 

the assured to a third party and that third party as the person 
has suJBfered the loss. The contract of insurance is solely 
betwem tite assured and the underwriter, whereby the latter, 
sitb^ct to the tesnns of die pcdicy, agrees to indemnify the assured 
the^Hability he may incur to the third party. It follows as 
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a matto of comse that the thini party has no difect daim against 
the mdOTwxitar, aM the nnderwritca’ is only lialfe to the a^nmi 
where the assured is liable to th^ third party. 

There are two important principles of marine Insoianoe law^SaLeet 
whkh come into operation where liabilities in re^>ect of maritime 
property are concerned — ^those of abandonment subrogation. 
Abandonment apidies to cases of total loss, and subrogation is an 
equitable arrangement indcfental to all contracts of imteDsnity 
and applies to total and partial losses. 

In the case of total loss the insmer by abandonir^t becomes 
entitled to take over what remains of the pnoperty insured and aH 
proprietary rights incidental thereto. (Marine Insurance Act, 

1906, section 63(1).) In the case of partial loss the property 
remains in the hands of the assured, who is indemnified in respect 
of the damage sustained. By subrogation the iasurer becmnes 
entitled to the benefit of dahns and other remedies agmnst third 
parties which have or might have aaxued to the assured. (Marine 
Insurance Act, 1906, section 79 (i) and {2).) 

Where the insuxms are liable to indemnify the assured in respect 
of loss of or damage to maritime property and they elect to institute 
proceedings against some third party responsible for the loss or 
damage, the proceedings require to be taken in the assured^s name 
but for the insurers' benefit and at their expense, and any amount 
recovered from the third party is hdd by the assured as trustee 
for the insurers. 

For example, if ship or goods are damaged by collision, the in- 
surers on indemnifying the assured become entitled to receive any 
amount recovered from the owner of the wrong-dmng rixip, so 
far as they have indemnified the assured in respect thefeoi 

In the case of settlement for total loss the insurers are not bound 
to take over whatever remains in the property insured ; they onfy 
become entitled to do so, and they sometimes refrain from doing 
so if the assumption of propietary rights would involve them in a 
liability, sudi as the liability to a port authority to ramove the 
wreck of the vessel. 

Having referred to the main general principles govemmg 
surances agaii^t liabilities to third parties, it is desirable to^oonsiiter 
the nature and extent of the various liabilities to which the ownem 
of or other persons interested in or responsible for ships and mari- 
time property are subj^ in order to better understand the require- 
ments of the di8a:ent forms of insurance to cover such Habi^ties, 
in the first place, however, as many of these liabilities 
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determined according to Admiralty law, it will be well briefly to 
describe Admiralty jurisdiction. 

Legislation respecting liabilities arising in connection with 
maritime property affects the nature of the insurances effected 
ag ains t sudi liabilities, such as the Maritime Conventions Act, 
1911, and the Convention on Bills of Ladmg which was the basis 
of the Carriage of Goods by Sea Act, 1924. Other legislation is 
contemplated respecting the Limitation of Shipowners' Liability, 
Maritime Mortgages and Liens, and Immunity of State-owned Ships, 
and it will be well briefly to consider the Conventions dealing with 
those matters. 

The various subjects dealt with in this book consequently fall 
to be divided into Ihree parts, as follows : 

Part I deals with Admiralty jurisdiction and collision and other 
liabilities. 

Part II is devoted to the question of the various t3q>es of 
insurance gainst such liabilities. 

Part III contains a brief accoimt of the legislation based on 
International Conventions, which has already been passed in this 
and other countries, and further legislation which is contemplated 
respecting other Maritime Conventions. 
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COLLISION AND OTHER LIABILITIES 
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CHAPTER I 

Admiralty JcniismcnoN and Course of R|ocbdure in 
C oLUsiON Actions 

Ongia of Admiralty lurisdktioa -—Admiralty junsdUctJoa 
m England and Wales. — Proceedings in personam and 
in rem , — ^Development of maritime hens. — ^Admiralty jjurfe- 
diction in Scotland. — ^Arrestment to found jurisdiction and 
upon the dependence of the action — ^Assessment of damages 
m England and Scotland. — Procedure in collision actions. 

As far back as the Middle Ages maritime states exardsed 

AJOSEOIXmXf 

jurisdiction with respect to claims arising from collisions at sea and 
other matters connected with ships by arresting the defendant’s 
property or person in order to compel him to enter an appearance 
to the action and provide security for the amount of the daim, 
notwithstanding that he might belong to another country. In 
course of time the procedure by arrest of the person fell into disuse, 
and that by arrest of the defendant’s property became restricted in 
most countries to the particular property in respect of which the 
claim arose. 

In England and Wales this jurisdiction was exercised by the^^^j^ 
Lord High Admiral and extendi over ail waters where the tide ^ffi ^^ 
ebbed and flowed, and where great ships were accustomed to go, 
but his jurisdiction was liable to be restricted by the other courts, 

In course of time the post of Lord H%h Admiral was abolished and 
the powers exercised by him were transferred to the High Court of 
Admiralty. 

Frequent conflicts arose between that Court and the Courts tif 
Common Law as to the exercise of the jurisdiction of the High 
Court of Admiralty, and the Admiralty Court Acts of 1840 and 1861 
were passed to define its jurisdiction and improve its procedure* 

In 1873, by the Supreme Court of Judicature Act passed in 
that year, the High Court of Admiralty was, with all the other 
Superior Courts of original jurisdiction, abolished, and its juifc^ 
diction was transferred to the High Court of Justice and its business 
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assigned to the Probate, Divorce and Admiralty Division, the other 
divisions bemg the King's Bench Division and the Chancery 
Division. The judges of the Admiralty Division consist of the Presi- 
dent and two judges who exercise a dual jurisdiction — Admiralty 
and Common Law. The Admiralty Division has exclusive juris- 
diction as regards claims, the proceedings with respect to which 
are m rem by reason of there being a mantime lien or othervrise, 
such as claims relating to collisions, salvage, mortgages, bottomry 
bonds, wages of the crew and necessaries supphed to a ship. The 
Division also possesses a certain amount of common law jurisdiction, 
the proceedmgs in respect to which are in personam, and by the 
Adniinistration of Justice Act, 1920, Section 5, it was enacted that 
the Admiralty jurisdiction of the High Court should extend to {a) 
any claim arising out of an agreement relating to the use or hire 
of a ship ; [h) any claim relatmg to the carnage of goods in any 
ship ; (c) any claim in tort m respect of goods carried in any ship, 
provided that at the time of the mstitution of the proceedings the 
owner or part owner of the ship was not domiciled m England or 
Wales, and the jurisdiction might be exercised either in proceedings 
in tern or in personam. 

This section of the Act, together with sections of the Admiralty 
Court Acts of 1840 and 1861 and of the Supreme Court of Judicature 
Act of 1873, were repealed, but in large measure re-enacted, in the 
Supreme Court of Judicature (Consolidation) Act, 1925, which 
constitutes a complete Act relating to the administration of justice 
in England and Wales. Section 22 deals more particularly with 
the Admiralty jurisdiction of the High Court, and certain County 
Courts possess Admiralty jurisdiction m respect of daims which 
do not exceed £300. 

Ih proceedmgs in p&rsonam the writ is issued against the 
defendant personally, and there is no security for the amount of 
the claim, but after the judgment of the court has been delivered, 
and failing payment of the damages, any property of the defendant 
withm the jurisdiction of the court may be arrested in satisfaction 
of the debt. In proceedmgs in rem, failing the defendant or 
his sdidtor undertakmg to give bail, the property in respect of 
which the claim arises is arrested by the Marshall of the Admiralty 
Court, and is only released on security being provided for the 
amount of the claim. 

In Sded Fleas in the Court of Admiralty, published by the 
Sdden Society, it is stated : The ordmary mode of commencing 
** the suit was by arrest either of the person of the defendant or of 



ABMIEAITV JURISDICTION 


^3 


Ms goods* Airest of goods was quite as freqiiant as arrest of 
" the ship ; and it seems to have been immaterial what the goods 
“ were> so long as they were the goods of the defmdant and woe 
" within the Admiral's jurisdiction at the time of the arrest, • * • 
Scarcely a trace appears of the modem doctrine of arrest being 
founded upon a maritime lien ; the fact that goods and ship 
“ that had no connection with the cause of action, except as belong- 
** ing to the defendant, were subject to anest, points to the ccm-" 
dusion that arrest was mere procedure, and that its only object 
“ was to obtain security that judgment should be satisfied" 

In Ei^land it became the practi<^ to restrict the arrestment to 
the actual property in respect of wMch the claim arose, but in 
Scotland, when the owner is not within the jurisdiction, any 
moveable property belonging to Mm which is in the country may 
be arrested to found jurisdiction. 

Generally speaking, in England and Wales, an action in tern 
may be brought to enforce a maritime lien on a sMp for salvage, 
damage by collision, bottomry, seamen's wages and wages and 
disbursements of a master, also to enforce a daim against a ship- 
owner for necessaries, towage services performed under a towage 
contract, or for damage to cargo due to a cause not excepted by 
the contract of carriage, or to enforce nghts arising out of the 
ownersMp or the mortgage of ships. 

The advantages of an action in tern were summarized by 
Mr. C. R. Dunlop, K.C., in a lecture he ddivaced in London some 
years ago, as follows : 

" I. If the sMp is within three miles of the shores of England 
" or Wales she can be arrested and the daim adjudicated upon, 
" although her owner may be a foreigner outside of the jurisdiction 
and the daim of a nature in wMdi leave dould not be granted 
" to serve Mm out of the jurisdiction with notice of an ordinary 
" writ in p&rsomm. 

** 2. The arrest of a sMp puts a very effective pressure on her 
" owner or other person pecuniarily interested in her to enter an 
" appearance to the action in every case in which the daim is 
in amount than the value of the ship, and provide bad for the 
" amount of the claim to obtain the release of the ship from arrest. 

" 3, The plaintiff who commences Ms action by arrest of the 
sMp at on<^ obtains security for Ms daim. If he succeeds in 
"'proving Ms daim and getting }u<%ment, he can enforce his 
judgment by selling the ship, if she has remained under arrest, 
" or against the bail if she has been released.” 
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Ite sul^titution of the arrest of property for the arrest of the 
person led to the development of maritime liens. 

Mr. C. R. Dnnlop, K.C., in the course of the same lecture 
mentioned above, remarked as follows : 

** The Admiralty Court did not, until about the middle or end 
** of the eighteenth century, treat the action m rem as a specific 
form of action distinct from an action in personam. Originally 
the procedure of the Court was in personam. The defendant 
was aiT^ted to make sure of his appearing and answering the 
claim made against him. If he gave bail for the amount of the 
claim, he was released ; if he did not, he was kept in prison until 
the trial If he could not be arrested, either because he was at 
** sea or abroad, or because, if he was in England, he could not be 
** found, the Admiralty Court would issue a warrant for the arrest 
of any ship or goods belonging to him or for the attachment of 
" any debts due to him. The object of this procedure was to put 
pressure upon him to enter an appearance and obtain the release 
of his property from arrest by providing bail for the amount of 
''the daim. If he did not appear, judgment could be enforced 
" against the property arrested. Procedure by arrest of the person 
‘‘ was naturally unpopular, and that by arrest of the defendant's 
property was obviously of more benefit to the daimant. There- 
fore actions commenced by arrest of the person became obsolete, 
the last recorded case being in 1780. 

As procedure by arrest of property became more common, 
** the theory of maritime liens was developed. The theory that 
the property was arrested to enforce a lien which had attached 
to it was a plausible explanation of the somewhat drastic and 
" peculiar procedure of the Court. There was a good deal of justi- 
** fication for the theory in cases of bottomry and seamen's wages, 
little in cases of salvage, and less in cases of tort. But whether 
** historically sound or not, the existence of a maritime lien on a 
*'diip for bottomry, seamen's wages, salvage, and damage by 
collision became well established as part of the maritime law of 
England. The logical result of the doctrine was that the right of 
'"arrest became limited to the particular ship to which the lien 
"had attached. The remedy of arresting any other property 
/ " bdonging to the shipowner was lost, but the privil^ed claimant, 
in whose favour the hen existed, had this compensation, that the 
'^maritime liai continued to attach to the ship until payment or 
^'^tisfaction of the claim, and could be enforced by arrest of the 
" ship even after die had bmi sold to innocent purchasers ignorant 
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** of the existmce of the daim. It is in this respect that a maritime 
" Hen diffeis finom and is more advantageous than the ri^t of anrat 
“ or statutory li^ wMdr the Admiralty Court Acts gave in cases 
“ of necessaries, towage, and damage to cargo by bresjch of orntract 
*'of carriage." 

A maritime is a privil^ed claim upon maritime pcoperty 
in respect of service done to it or injnry caused by it to be carried 
mto effect by legal process : it is a r^t by one peiBon over a thirg 
belonging to another person. Thane is an order of preoedaace in 
the ranhing of Haas on the sam^ property, and ^peaking gmmMy 
it may be said that a damage Uaa taJ^ l^ecedmce of chari^ upon 
the ship arising out of contract. 

No maritime lien attaches to a ship betoiging to a sovereign 
power. t 

By an Act of the Scottidi Parliament passed in i68i, the juriS" 
diction of the High Court of Admiralty, which exmxised the Judicial Scotoa. 
functions of the Admiral of Scotland, was defined and regulated, 
but the Court was abolished in 1830 and its juridiction was trans- 
ferred to the Court of Session, which is the Supreme Court of 
Scotland, and the Sheriff Courts of the Counties ; there is no special 
Admiralty Division of the Court of Session as there is of the High. 

Court in England. 

The Scottish Courts have both an Admiralty and a common 
law jurisdiction, and whilst the maritime law which is apfdira in 
Scotland is the same as in England there are differences in 
procedure. 

In Scotland the right is still retained to found J^^^diction 
against a foreigner by arresting property other than that in respect 

of which the daim arises. oftfeeactioe. 

% 

This right of arrestment does not apply onfy to ships ; by the 
law of arrestment ad fundandum jurisdidionem a Scots Court 
can exercise jurisdiction over a foreigner by arrestment of any 
moveable property belonging to him in Scotland, or even a debt 
due to him. Many other countries, induding England, decHne 
to recognize arr^tment of a foreigner's moveable property as sub- 
jecting him to the jurisdiction of their Courts in connection with 
actions unconnected with the property arrested. This ground of 
jurisdiction is independent of any lien, and is quite distoct from 
that where the property in r^pect of which the daim arises is 
itself arrested to force the owner to enter an aH^eaiance to the 
action and give bail, as where a ship whidi is itself involved is 
arreted for collision danxs^es or salvage. 
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In a general sense, and more particularly as regards daims 
■arising in connection with ships, there are three classes of arrest- 
ment in Scotland : 

1. Arrestmeni to Found Jurisdiction, — foreigner not otherwise 
'Subject to the jurisdiction may be made subject by arrestment in 
the hands of a third party in Scotland of a debt due to him or of 
moveable property belonging to him. This merdy founds juris- 
diction ; it does not attach the debt or property in security for the 
claim. *'As soon as the foreign owner has been duly made a 

party to the process* the arrestment is spent and the arrestee is 
no longer as in a position with the arrester under any obligation 
'"to retam in his hands the moveables which it affects. The 
‘'"summons must be served within a reasonable time after the 
'"asr^tment, but a dday of three months is not unreasonable. 
If it is wished to attach the property in security of any decree 
which may be obtained, it must also be arrested on the depen- 
dence of the action/* (Balfour’s Handbook of Court of Session 
Practice) 

2. Arrestment in Security, — ^Arrestment may be used on the 
dependence of an action in security for the sum to be awarded 
therein, as where property which was arrested to found jurisdiction 
is again arrested as explained above, or a ship is arrested in con- 
nection with a claim for collision damages or salvage, and bail has 
to be provided to remove the arrestment. Such an arrestment 
may be effected before, but it is usually not done until after the 
summons has been executed, 

3. Arrestment in Execution, — ^A decree of the Court may be 
enforced against the unsuccessful party to the action by the arrest, 
and, in case of need, the sale or disposal of his property situated in 
Scotland. 

Arrestment to found jurisdiction is of ancient origin, but can 
only be used in causes for the payment of a sum of money and 
against a party who is not otherwise subject to Scots jurisdiction. 
"" For the purpose of founding jurisdiction, any prc^rty, however 
small in value, is suf&cient, provided it is not elusory. What is 
elusory has not been determined : £i 8s. (d, is not ; liability to 
"" account will be in general sufficient, unless it can be shown there 
is no balance. ... In order to found jurisdiction by arrest- 
"‘mait, money due or goods bdongmg to the debtor must be 
arrested ; so airestment of a ship was held not to found juiis- 
"" diction against a mortgagee; and arrestment of a ship, the 
lEoperty in whicb had been transferred prior to the arrestm^t. 
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"'was Md mvalM. « • « The arrestment ot a ship pnesmts 
"scrae peculiarities. It can be arrested either ad Jmdmidum 
** jurisiudkm&m or on the dependence of an action like other 
"moveable subjects. It may be arrested to found Jurisdiction 
" against a part owner, but it cannot be arrested after it has left 
" port, even although not yet on the high seas. The object and 
" effect of this diligence is to fix property of the defender within 
" the jurisdiction, and it may be loosed on caution judim sWi. 
" When jurisdiction has once been constituted by dtation, the vm 
" of the arrestment is at an end," {Mackay's Manml of Praoiko 
in ike Court of Session^) 

A claim may be establidied against a fordgner by reocmventkm. 
In Mackay’s Manual it is stated : Our law has received from the 
" Roman law, adapted by the civilians, the rule of reconv€nt%i, 
" by which a foreigner who brings an action in a Scottish Court is 
" bound to answer in it to any suit which has a direct connectkm 
" with that brought by him. This is a rule of pleading rather than 
" a point of jurisdiction ; but its lesalt is to give jurisdiction where 
" oiherwise it would not exist." 

The Scots law of arrestment to found jurisdiction has its limi- 
tations. Although jurisdiction may be correctly founded, it does 
not follow that the Comrts will try the action. They may dedir^ 
to do so and dismiss the action on the ground of forum non commiens 
and hold that " for the interests of all parties, and for the ends 
" of justice, the cause may more suitably be tried elsewhere," but 
save in exceptional cases the Courts axe reluctant to sustain such a 
plea. 

This right of arrestment to found jurisdiction has been r^:ently 
exercised m the following cases : 

Stmrn Line v. Nederland^h Amerikedmsche Sioom. Maeds 
Ezardian "), 1923. 

Socidie du Gaz de Paris v. SodeU Anon, de Nav. les Armaimrs 
Franfois ^*Depide Emile 1925. 

Sheaf Steamship Co. v. Companm Tmm^U&tranea ^'Shmf 

Lance 1930. 

It was only, however, in the first case that the action was 
ultimately tried in Scotland, and in the two other cases, as oral 
evidence was required, it was held that the actions cmiW more 
conveniently be tried abroad where the defendants and witnesses 
resided. 

As r^ards the Scots law of arrestmaat to found Jurisdictim and 
on the dependence of the action there is no counterpart in Engiidi 
2 
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law, and in 1927 a Committee was appointed by the Lord Chancellor 
to consider the question whether it was expedient to adopt in 
England a system similar to that of arrestment upon the dependence 
in Scottish law, but the Committee came to the conclusion that it 
was not expedient to do so, especially in view of the fact that the 
question of maritime liens had recently been the subject of mter- 
national agreement as a basis of national legislation in different 
mantime countries. 

In 1936 a Royal Commission was appointed under the presidency 
of Lord Clyde, Lord President of the Court of Session, to inquire 
into the constitution and jurisdiction of that Court and the Sheriff 
Courts. In an exhaustive report issued in 1937, the Members of 
the Commission made a number of recommendations, including 
some respecting the present procedure of arrestment of property 
on the dependence of the action, limitation of liabihty imder the 
Merchant Shipping Acts and other maritime matters, but so far 
legislative effect has not been given to any of these recommendations. 

Assessment of In England the Admiralty Division deals with the question of 

da2D£|geSlXl -I X 

l^igdand liability in the first instance, and as a general rule the assessment of 
the dam^es is referred to the Registrar of the Admiralty Court 
assisted by Merchants. This practice appears to have arisen in the 
eighteenth century. Appeals from the Registrar's award may be 
made to the Admiralty Court. 

In Scotland there is no such ofi&cial, and unless it is otherwise 
arranged the proof of damages is taken at the same time as the 
Court deals with the question of liability. It is frequently 
arranged, however, for the proof of damages to be postponed until 
the question of liability has been determined. In many cases the 
parties adjust the damages themselves, whilst in other cases it is 
agreed to rrfer them to the arbitration of an expert, such as an 
average adjuster. Sometimes the Court remits the assessment 
of the damages to such an expert, and that course is usually adopted 
in the case of statutory limitation of liability where a f imd is lodged 
in Court and the various daimants file claims to rank on that fund. 
In that event the expert to whom the assessment is remitted 
p^orms the duties of the R^istrar of the Admiralty Court in 
England, and the method of procedure is shown in the cases of the 
Cmtm Line v. Cayzer^ Irvine & Co, {1885) and the Laird Line v. 
The Clan Line — The ** Roman ” {1926). 

It is not prop<^ed to deal in detail with the legal procedure in 
oidlisioa actions, but only to touch on certain matters which concern 
the insureas and the ultimate adjustment of the daims on the 
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policies on the damaged ship and under the Collision Qanse in 
the policies of insnrance on the ship in fault. 

On leceipt of advices of the collision the assured should com- 
municate with Ms insurance brokers through whom the ship is insured ^ 
and with the Protection and Indemnity Association in which the 
ship IS entered, so that the insurers may be consulted as regards 
the appointment, in case of need, of solicitors to represaot the 
assured and surveyors to survey the damage sustained by both 
ships and report thereon and such matters as the angle of the blow, 
which may have a bearing on the question of fault for the coQisiem, 
and the length of detention under repair. 

In some Instances it is arranged that the Protection and In- 
demnity Association shall on behalf of the assured and his under- 
writers deal with the matter and effect a settlement with or witi&ut 
legal advice. 

If solicitors are appointed they investigate the circtunstano^ 
by taking the statements of the crew and other witness^ and report 
as regards the cause of the collision and the probable result of a 
trial. It may be decided on the solicitors* advice to institute pxi- 
ceedings and pumue the action up to the discoveiy of documents 
to see the nature of the defence and for the solicitors to again repmi 
on the merits of the case before further proceedings are taken, and, 
except as regards the preliminary steps, legal costs should not be 
incoixed or proceedings instituted and continued without the con- 
currence of the underwriters on the ship and the Protection and 
In<fcmnity Association, if it should be concerned. 

In the meantime, as a preliminary step, the owners or their 
solicitors exchange undertakings to provide bail in due course if 
required, and in the case of a foreign vessel it is usual and exp^ent 
that bail should be actually provided before the vessel proceeds to 
sea, as if she is lost the recovery of damages would be prejudiced. 

An amicable settlement of the question of liability is frequently 
made as the result of negotiations between the owners thmselves 
or their solicitors, failing which resort is had to arbitration or a 
court of law. 

After the question of liability has been determined, the assess- 
ment of the damages remains to be dealt with by n^otiation, 
arbitration or resort to the court. The formulation of the details 
of the daim is frequently left to the average adjuster who will 
ultimately deal with the adjustment of the daim on the policies 
on the siup, and delay and expense may be saved by the adoption 
of that <rourse. 
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CHAPTER 11 


Damage by Collision and Liabilities Arising under 
Statutory Powers 


liability arises whether there has been contact or not — 
Meaning of word ** collision.” — ^Damages for which liability 
arises are not confined to ship injured but extend to cargo, 
freight and property on board, floating and stationary objects, 
also loss of life and personal injury. — Causes of collisions. — 
Neghgence. — Contributory neghgence — Persons liable.— 
Persons entitled to recover. — ^Regulations for Preventing 
Collisions at Sea. — ^Liabihties under statutory powers for 
damage to harbours, wharves and piers and cost of removing 
obstructions. 


Contact not 
necessary to 
avense to 
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Meannug of word 
“cdlision.” 


The liability which the owner of a ship is most frequently called 
upon to bear is that arising out of the damage which the ship may 
do to another ship. 

In order to establish such liabihty it is not necessary that the 
ship should have been in actual contact with the other ship. A 
claim may arise where one ship has borne down upon and compelled 
another ship to slip her anchor or run ashore in order to avoid a 
collision, or has proceeded at excessive speed in narrow waters 
which has caused a swell whereby a ship has been made to range 
and thereby damaged herself or another ship or a wharf, or where 
by n^Iigent navigation a ship has caused another ship to collide 
with a third ship. 

Strictly speaking, the word “ collision ” implies actual contact 
by one object striking or dashing violently against another object 
or each one striking the other, and whilst in marine insurance 
law the word is confined to actual contact of one navigable object 
with another, in dealing with this section of the subject relating to 
the liability of those responsible for the occurrence, in order to avoid 
repetition, it will be well to apply a wider meaning to the word as 
denoting an accident whereby by actual contact or otherwise a ship 
causes damage to another ^p or some other floating or stationary 
object, sudi as a buoy, pia:, jetty, quay, wharf, dock, etc. 
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Tbe damages for ivliSit the wros^-doiiig ship is liahte are cot 
ooD&ied to the injury sustained by the other shi^ and her cargo, 
hdg^t and property cm board. Init extend to the damage done, 
either directly car indirectly, to dodcs, pias, wharves and other 
fixed or moveable objects, and to loss of life or personal injury 
arising out of the collision or negligent navigation of the ship. 

The mere fact that a ship collides with or causes damage to 
another ship, with direct or indirect consequences, does not neces- 
sarily create a liability. Such a ccdiision or accident may arise 
firom various causes, and it entirely depends on the nature cd the 
cause as to whether any liability arises. 

Tbe various causes may be summarized briefly as follows : 

(fl) Ad of God. 

In tbe event of the collision being due to what is tenned thef^ict 
of God or forces of Nature, no liability is created in respect of the 
damages arising therefrom, and the misfortune must be borne by 
the party cm whom it happens to light, the other party not being 
reqxmsible to him in any degree. 

(b) Inevitable Accident. 




Vmoic 




acdtet 


The expression is used as appl5dng to collisions which could 
not have been prevented by the exercise of ordinary care, caution 
and maritime skill of those in charge of the ship, as where throu^ 
some mechanical defect or mishap, for which no one is to Wame, 
a dup*$ steering gear suddenly jams or breaks down and before 
anything can be done the ship collides with another ship. It is 
stated in Marsden's CoUistons (d Sea (p. 20) : ** A collision may 
be an inevitable accident so far as the ship sued is concerned, 
although it was caused by fault elsewhere ; as in the case of a ship 
which is thrown against another by the swell of a passing steam- 
ship, or by a third ship coming foul of her, or causing her suddenly 
“to alter her course in order to avoid a fourth ship/' Where 
inevitable accident is established no liability attaches to the ship 
which is the direct and innocent instrument of the damage but that 
does not relieve the ship that is m fault of her liability. 

(c) Inscruiable FauU, 

Where it is clear that a collision between two ships was caused 
by fault somewhere, but it cannot be proved which ship was actually 
in fault, no liabdity attaches to either ship and each beam its own 
dams^es. 

(d) Negligence. 

N^ligence has been aptly described as “ doing something which 
“ ought either to be done in a different way or not at all, or omitting 
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*"to do something which ought to be done"' (per Alderson, B., 
Blythe v. Birmingham, 1856.) Those who axe engaged m the navi- 
gation of a ship are expected to possess the necessary skill and 
knowledge and to exercise reasonable care in the navigation and 
management of the ship in ordinary circumstances, and in any 
exceptional position the ship may be placed in by force of circum- 
stances or their own actions or the actions of others. Failure to 
do so which causes a collision constitutes negligence and creates 
a liability for the damages arising therefrom, in addition to those 
in fault bearing their own burden. 

(e) Contribidory Negligence, 

There is a distinction between Admiralty law and common law 
as regards the effect of contributory negligence. Where one ship 
is primarily negligent for a collision and the other ship is guilty of 
contributory negligence that is not a ground for dismissing the 
action and lettmg the loss lie where it falls, as at common law, but 
for apportioning the loss between the two ships. Formerly it was 
apportioned equally, but since the Maritime Conventions Act, 1911, 
it is divided in proportion to the degree in which each ship was in fault. 

As already mentioned, although the ship herself is commonly 
referred to as being liable, that is merely a figurative way of 
expressing the liability of the actual wrong-doer or his employer. 

The persons Kable for the damage done by the ship may be 
classified as follows : 

(a) The Actual Wrong-doer. 

The owner navigating his own ship, the member of the crew or 
other person who was navigating the ship, or the pilot, are the 
persons primarily liable, but in the case of the crew or the pilot 
they may not have student means to make adequate redress for 
their fault, and consequently may not be worth suing, and in such 
cases remedy is sought agamst the employer. 

(fe) The owner, other than one navigating his own ship, or other party 
who has temporary control of the ship, as the employer of the 
actual wrong-doer. 

The owner of a ship which has done the damage is not hable 
;is the owner but as the employer of the person causing the collision, 
provided that such person was acting within the scope of his 
employment. Where a ship is chartered and the charterer provides 
the crew, the liability attaches to him and not to^the owner. From 
the terms of the Maritime Conventions Act, 1911, the position 
would appear to be the same as regards other persons who for the 
time being are responsible for the navigation and management of the 
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sliip, siich astiamportlQgi^Qtm:to{s,sliipbiiiI^^ 
wbo have tanpoiary control of the The Act, Secticm 9 (4), 
provide that where by virtue of any charter or demise m for any 
** other reason, the owners are not responsible for the nav%atian of 
** the vessel, this Act shall be read as though for referaices to the 
'"owners there were substituted references to the charterers, or 
** other persons for the time being so responsible/' This provraon 
has an important bearing on the construction of the CoHisfon Clause, 
which only apphes to a coHision for which the actual ownm of the 
ship, if they are the assured, are Hable, and the questkm will be 
dealt with later when that clause is undar consideration. 

As r^ards the liability of the owner of a ship for the foult of 
the pilot, a distinction was formerly made betweaa an ordinaiy 
pilot for whose fault the owner was liable and a compilsc^ l^ot 
for wiose fault he was exempted from liability (Merchant Shipping 
Act, 1894, Section 633), but this distinction was removed by the 
Pilotage Act, 1913, whereby the owner of a ship which is in charge 
of a compulsory pilot is answerable for damages in the same manner 
as if the pilotage were not compulsory. In both instances the pilot is 
deemed to be the servant of the shipowner or person who employs 
Mm. 

There are certain exceptions to the liability of the owner of a 
ship navigated by his servants, as where the ship is under the ordm 
of a harbour master and there has been no contributory n^lig^me 
on the part of the crew. 

As regards warships and even commercial ships owned by a 
Sovereign State, or privately owned ships under requisition by a 
Government, they are not subject to the ordinary rules of law, but 
an effort is being made to make commercial ships owned or operated 
by a Sovereign State subject to the same frooesses of law as an 
ordinary ship owned by private persons or a public company. 

As regards the liability of the owner for damage done by the 
ship, an exception may also have to be made where the ship has been 
wrecked and has been rightly abandoned by the owner to the propar 
authorities. In that case the owner may have divested himsdf 
of any responsibility in respect of the wreck, which may therein 
devolve on the port or other authority which is r^ponsible for 
the area where the wreck lies. An instan<^ of this occulted in the 
case of the " Clan Shaw ” S.S. which was wrecked at the mouth 
of the River Tay and rightly abandoned by the owners to the ptopar 
authorities, and the Dundee Harbour Trustees waie hdd liable for 
damage sustained by other vessels fouling the wreck by rea^ of 



24 


lIAKmE IKSUKANCE 


Laabilit^ol'iSQp 


Titgasdiow. 


a n^lect of duty on their part in not providing a pilot* {Anchor 
Line, LiL» v. Dundee Harbour Trustees; EUerman Lines, Ltd., v. 
Dundee Harbour Trustees, 1922. See also " Orierd C%ty,"' 1929.) 

(c) LtaUhty of Skip. 

The liability of the actual wrong-doer for a collision and of the 
persons responsible for his actions rests on common law by pro- 
ceedings in personam, but in some instances there is also a right of 
action in Admiralty by proceedings inrem where there is a maritime 
lien or charge on the ship for the damage. This process originated 
as an effectual means of compelling the wrong-doer to appear and 
defend the action or to make recompense, as a substitution of the 
ancient practice of arresting the wrong-doer personally imtil he had 
found security. The history of this process is veiy interesting, but 
the. question whether any hability attaches to the ship apart from 
that of the owner is open to doubt. After citing a number of 
decisions bearing on the question, Marsden in his Treatise on the 
Law of Collisions at Sea (p. 98) concludes as follows : Having re- 
gard to the above decisions, it seen^ that, notwithstanding dicta 
** to the contrary, a person mjured by a colhsion can in some cases 
recover against the owner of the ship that has done the damage 
by proceedings in Admiralty tn rem where he could not recover 
at common law. But the exact liability of the ship, apart from the 
question of ownership, cannot yet be considered as settled.'^ 
There is one aspect of this question which will be considered 
later as bearing on the amount recoverable from the owners of a 
wrong-domg ship which is sunk as a result of the colhsion, and that 
is that the maritime Hen is contingent on the ship survivmg the 
collision, and consequently the process is not applicable to the case 
where the ship has been lost through the collision. 

(d) Tug and Tow. 

It is commonly said that a tug and tow are one, but that is a 
figurative and somewhat nusleading way of speaking, and it is 
now conclusively estabEshed that the question of the identity 
'' of the tow with the tug that tows her is one of fact, not law, to 
*'be determined upon the particular facts and circunoistances of 
each case {per Lord Atkinson, Owners of the S.S. Devonshire 
V* Owners of barge “ Leshe,"* 1912). Apart from any special terms 
in the towage contract, the question depends on which is in control 
of the navigation, tug or tow, and all that need be said here is that 
in certain circumstances the tug may be said to be the servant or 
in the service of the tow, rendering the owners of the tow Hable 
ior the damage done by the tug* 
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Wlieii a cdlisioii occijrs in ocmsequence of wliidi ttiare is loss 
erf life or petsoiial injtiiy, the person who is responsible im it by 
reason of reckless m nq^igait navigatiem may be psmeaxt^ 
criminally, in addition to incurring avil liability for daim^, and 
the fact that the n^ligent act of his servant is criminal does not 
relieve the owner of the ship, as the emjdoyer, of his liability for 
damages* Where the collision occurs abroad or criminal proceedings 
are taker in this country against a foreigner questions of difficulty 
arise as regards the jurisdiction of the Courts and the criminal law 
to be applied. An effort is now being made to obtain intamational 
agreement on the queston. 

Having dealt briefly with the question of the pmons Mal^ fm 
damages arising out of a collision, it ranams to maition the persons 
entitled to recover such dam^es. The law on this point is veiy 
aptly stated in McMillan's Scoitish Mariiime Pradtee (p. 177) : 

All persons injured by the fault of one or both ships, who have 
" not themselves or through their agents or servants been guilty 
** of n^ligence, and who are not in common employment with the 
wrong-doer, are entitled to recover damages. Thus, the owner of 
the damaged ship, who need not be the registered owner, but may 
be a beneficial owner, may recover. Since the right of recov^ 
“ is not an incident of property in the vessel, underwriters may 
" recover if subrogated to the rights of the owner whom they have 
indemnified. They can, however, acquire no higher right than 
'' that of the owner, and in cases where the owner cannot enforce 
claim, neither can the underwriters, as in the event of the 
collision of two ships belonging to the same owner. The action 
** rojuires to be in the name of the owner/’ 

Claims for loss of life and personal injury are in a special position. 

In England, prior to 1846, no avii action lay for damages for 
loss of life. In that year Lord Campbell’s Act was passed (9 & 10 
Viet. c. 93), whereby the relatives of the person killed could institute 
an action m personam against the person responsible for damages 
proportionate to the injury from such death suffered by the claimant, 
and the damages were to be assessed by a jury. That Act did not 
confer any power on the Admiralty Court to try such an action 
and it had to be brought in the ordinary courts. {The ** Vera CfUM** 
1884.) Admiralty procedure is now competent in swrions for lo^ 
of life and personal injury as the Maritime Conv®ti<ms Act, 191X, 
Section 5, provides that any enactmmt which confers ot any ewrt 
Admiralty jurisdiction in respect of damage stedl have effect as 
" though references to such damage include references to damage 
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*' for loss of life or personal injuiy, and, accordingly, proceedings 
” in respect of such damages may be brought m rem or in per- 
** ^mamy The position is now the same both in England and Scot- 
land, but whilst Admiralty procedure is competent it is not the 
maritime law but the common law which is apphed, and accordingly 
the special rules of maritime law respecting the division of loss 
where both vessels are to blame and other matters do not apply. 
The section of the Act relating to loss of life and personal injury 
apphes only to claims for damage by collision and not to claims 
which arise independently of fault on the part of the owner of the ship, 
such as compensation paid under the Workmen's Compensation Acts. 

It does not come within the scope of the subject at present under 
consideration to deal with the question of what constitutes negli- 
gence in the case of colhsion, but there are certain Regulations for 
the Prevention of Collisions at Sea, the infringement of which is 
regarded as evidence of negligence, if the breach caused or con- 
tributed to the collision. By the Merchant Shipping Act, 1894, 
section 419, it is provided that all owners and masters of ships 
shall obey the collision regulations, and shall not carry or exhibit 
any other lights, or use any other fog signals, than such as are 
required by those regulations, and that the ship by which the regu- 
lation has been infringed shall be deemed to be in fault, unless it 
is shown to the satisfaction of the Court that the drcumstances 
of the case made the departure from the regulation necessary. 
The regulations at present in force are those of 1910, but sub-section 
4 of section 419, respecting the presumption of fault arising 
from the infringement of any of the regulations, was repealed by 
the Maritime Conventions Act, 1911, Section 4 (i), and this arbitrary 
rule was abolished. It is now necessary to prove that non-observ- 
ance of a regulation caused or contnbuted to a collision or the 
damage resulting therefrom. 

The provisions of the Maritime Conventions Act, 1911, dealing 
with the division of loss where both ships are to blame for a col- 
lision have such an important bearing on the rights and liabilities 
of the owners of the two vessels and consequently on the amount 
which the underwriters who have insured a ship may recover by 
subrogation in respect of the loss of or damage to the ship insured, 
and also on the amount payable by them within the terms of the 
Collision Clause, that a consideration of certain of the provisions 
of this Act is desirable and the matter w 31 be dealt with later, and 
the Act also afiects the position respecting loss of and damage 
to cargo and loss of life and pasonal injury. 
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lialTiIities imy attadi to the owner of a ship, marely as own^r, iMmtm 
whace his ship damages a haxbonr, dock or pier« or the wtedl: of the 
ship caoses m obstmction, notmthstaadiiig that there was no 
n^ligence on Ms part or that of his saivants. By the Harixmrs, 

Docks and Kers Clauses Act, 1847, section 74, the owner of a sMp 
is liable for damage done by the ship, or by any person emfdoyed 
about her, whether the actual wrong-doar is his servant or not and 
notwithstanding that there was no negligence, except that he is 
not liabk for damage due to the act of God or where the ship was 
not under the a>ntroI of the owner or his agent {Rimr Wmr 
Commission's v. Adamson, 1877; The ** Mosiyn/* 19x8-) He 
may also be liable for the cost of removing the wreck of Ms vessel, 
irrespective of how it came to be wrecked. In additiem to the Act 
referred to there axe other Acts bearing on the subject, inducing 
the Dockyard Ports Regulation Act, 1865, and the Removal of 
Wreck Act, 1877, latter of which was repealed but re-aiacted 
in the Merchant Shipping Act, 1894, Sections 530/4, and thane are 
special Acts relating to particular areas, such as the Thames, the 
Mersey and the Clyde. 
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CHAPTER III 

Rule as to Division of Loss where both Vessels are to 
Blame for Collision 

Differences between Admiralty law and common law. — 
History of Admiralty rule of division of loss. — ^Admiralty law 
in England and Scotland the same — Maritime Conventions 
Act, 191 1 — ^Division of loss in proportion to degree of fault. — 
Settlement of damages on basis of single liability. — Scope of 
Act and position in foreign countnes. 

There are important differences between the recovery of damages 
Ate^kw arising from collisions at sea and damages arising otherwise, where 
one person suffers a loss by reason of the fault of another person. 

Whilst there is no difference between Admiralty law and 
common law as to what constitutes negligence or contributory 
negligence, the damages arising from the fault of both parties are 
dealt with differently in Admiralty law than at common law — that 
is, the law administered by courts other than the Admiralty Courts 
or courts having Admiralty jurisdiction. In Admiralty law, where 
both ships are to blame for a collision, the damages are divided 
between the owners of the two ships, whilst at common law where 
both parties are in fault for what has occurred, neither parly can 
recover any damages from the other. 

Another difference is in the case where two parties are both in 
fault for the" damage sustained by a third party. In Admiralty 
law, where two ships are both to blame for damage sustained by a 
third ship, the owner of the third ship can recover his full damages 
from the owner of either of the other two ships, and the owner of 
the wrong-doing ship who has paid the damages can recover the 
proper proportion from the owner of the other wrong-doing ship. 
At common law there is no such right as there is no contrfeution 
between joint tortfeasors. 

Another distinction is that at common law the general principle 
is that the person in fault is liable up to the full extent of his means. 
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The history of the rule as to the divisimi of loss in case of 
collisions at sea where both vessels are to blame is a devetopment 
of a very ancient practice. ****®*^ 

There was a code of maritime law, called the Laws of Olaon, 
which was published in Rouen in 1266, and manuscript copies of it 
are still i^eserv^ in London and elsewhere in this country. In the 
early part of the fourteenth century it was r^arded as the Admiralty 
law of this country and it was the foundation of latar maritime 
codes adopted by large trading caitres in Western and Northam 
Europe in the Middle Ages. 

In Tie Romance of ike taw Mmhani, by W. A. Bewes, thace is 
an interesting account of these codes and the commercial activitks 
of the Middle Ages. Amongst other things it may be rmariced 
that the religious houses in England and Scotland carried on an 
extensive overseas trade. It is recorded by Finot that when an 
expedition against the Turks was projected in 1457, 

Constantinople, there were in the port of TEduse one barge of 
“ Scotland belonging to the Bishop of St. Andrews, a very fine vessel 
of 500 tons ; another of 350 tons, a carvel of 140 tons belonging 
to the Bishop of Aberdeen, a barge of Scotland of 150 tons, a 
‘‘ small carvel of Scotland of 28 tons, and a small whale ship of 
** Scotland of 20 tons." 

A featxire of the Laws of Oleron and other mediaeval maritiir^ 
codes was a provision for distributing the loss in case of collision. 

“ The division, however, is not by all the codes made in equal 
" shar^ ; and in some the loss appears to have been distnbuted in 
" the way of general average contnbution. The principle or idea 
" undeiiying the rule seems to have been that collision was a peril 
"of the sea — a common misfortune to be borne by all parties, 

" either equally or rateably according to their interests at risk. 

" The rule of dividing the loss being found in the Laws of Oleron 
" and the early codes, the judges of the English Admfralty were at 
" a loss to find reasons for appl3dng it when negligence was proved 
" against one or both ships. The idea of a collision having been 
" caused by n^ligence does not seem to have been present to the 
" minds of the framers of the Laws of Oleron ; and it is not vmry 
"distinct in the later codes. When, in the early part of th^ 
"seventeenth century, collision cases became £reqi]^t in the 
" Admiralty Court, the question of negligence comes into {romi- 
" nence ; and it is just at this time that sentmces dividing the 
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first appear in the records.” (Marsden^s Cdlisions at Sea, 
p. 136.) 

In the course of time, in the development of our law, the rule 
of the division of loss was confined to Admiralty law and was 
restricted to the case where both ships were to blame for a collision, 
the damages being divided equally between the owners of the two 
ships. This rule was only applied in the Admiralty Court, and in 
other courts, as Marsden states, “ the rule that a person cannot 
'' recover damages for loss caused wholly or in part by his own 
'' negligence was applied m collision as in all other cases.” 

In the case of Hay v. Le Neve (1824), Courts in Scotland 
divided the damages in proportion to the degree of fault on the part 
of each ship, but the House of Lords reversed this decision and laid 
down the rule of equal division of loss where both ships are to blame, 
as being the rule common to both England and Scotland. 

In 1873 the Judicature Act was passed which enacted that the 
rules m force in the English Court of Admiralty should be applied 
in all cases arising out of a collision between two ships, if both ships 
were found to blame, and the law as to the incidence of loss became 
the same in all the Courts in England. 

After the case of Hay v. Le Neve the same rule pertained in 
Scotland, where the Court of Admiralty was abolished in 1830, and 
Admiralty jurisdiction was transferred to the ordinary courts, that 
is the Sheiifi Courts of the counties and to the Court of Session, 
which is the Supreme Court of Scotland, appeals from which are 
to the House of Ix)rds. 

There is no difference in Admiralty law between England and 
Scotland, In delivering his decision in the case of Currie v, 
McKnigU in the House of Lords in 1897, Lord Halsbury said : 
” The Admiralty laws were derived both by Scotland and England 
” from the same source ; and as it is said by no mean authority 
** that the Admiralty law was derived from the Laws of Oleron, 
supplemented by the civil law, it would be strange as well as in 
” the highest degree inconvenient if a different maritime law 
prevailed in two different parts of the same island.” 

The rule applied also to claims by the owners of cargo on board 
one dup against the owners of the other ship. In the case of The 
**Mikm*' (i860) and subsequently in the case of The ** Drumlanrig** 
jigtx) the role was settled that whare both vessels are to blame for 
a collision, the owners of cargo, equally with the owners of the ships, 
recover a moiety of their damage. The question of the right of 

owners of the cargo to recover the other moiety of their damage 



immom of um 31 

frcOT the awmm of the cairyiug ship depends on the terms erf the 
bill of lading or contraot of carriage. 

The mle of the division of loss did not ap|dy to daims for lo^ 
of life and personal injury on the port of pas^ogm or by 
those members of the crew who were not themselves guilty of 
nei^gence. 

The apfdication of the role as to the equal division of loss is that 
there are not two liabilities, one on the part of the owner of each 
ship to the owner of the other ship for one half of the Ic^ of the othor* 
but cmly 01^ liability on the part of the awmx of the ship that hm 
dom tte gimter damage for the difference between half of the km 
<rf the € 3 m ship and half of the Ic^ of the other. This mk was 
definltdy settled by the House of Lords* decision in the case of The 
** Vmmmris *' v. The ** Khedive in 1882, «xinfinmng earlier 
d^:feicms to the same effect in inferior courts. 

The fact that there is only one Hability for the balance due from 
the owner of the ship that had sustained the smaller damage had 
an important effect upon the Collision Clause, for it was held in the 
case of The London Steamship Owners* Midml Insurance Associaiion 
V. The Grampian Steamship Co. {1890) that the owner of the ship to 
whom the balance was payable could not recover anything under 
that clause in the polid^ on the ship because as a matter of fact 
he had not paid anything to the owner of the other ship. That 
decision led to an important ameadmeit of the Collision Clause 
which will be dealt with later. 

That was the state of the law in England and Scotland prior to 
the passing of the Maritime Conventions Act, 1911. Owing to the 
differences existnig between our law and that of other countries 
relating to the division of loss arising from collisions at sea, and as 
the result of discussion and n^otiation between diffamt maritime 
countries, it was agreed by some of them to pass md&mn legisla- 
tion, and that |mssed in this countiy was entitled the Maritime 
Conventions Act, 1911. 

This Act has such an important bearing on the Collision Clause 
that it is advisable to carefully consider those provisions of it which 
relate to collisions. 

Section x, subsection (i), reads as follows : Where, fay the 
fault of two or more v^sels, damage or loss is caused to mm or 
** more of those vessels, to their cargoes or freight, or to any pro- 
perty on board, the liability to make good the dama|^ or toss 
shall be in proportion to the d^ee in which each vessri was in 
fault” 
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Subsection {2) is explanatory and provides : For the purposes 
of this Act, the expression " freight ' includes passage money and 
hire, and reference to damage or loss caused by the fault of a 
“ vessel shall be construed as including references to any salv^e 
"" or other expenses, consequent upon that fault^je6overable at law 
by way of damages/’ 

The ^vision of loss in proportion to the degree of fault provided 
for by the Act repealed the law previously existing as regards the 
loss being divided equally between the owners of the two ships, 
but there are three important provisions to subsection (i). 

The first provides for the application of the old Admiralty rule 
as r^aprds equality of division where it is not possible to establish 
which vessel was in the greater fault, and is as follows : 

** {a) if, having regard to all the circumstances of the case, 
it is not possible to estabhsh different degrees of fault, the 
liability shall be apportioned equally/’ 

The second provision repealed subsection 4 of Section 419 of 
the Merchant Shipping Act, 1894, which provided that : Where 
m a case of collision it is proved to the court before whom the case 
is tried, that any of the collision regulations have been infringed 
** the ship by which the regulation has been infringed shall be 
deemed to be in fault, unless it is shown to the satisfaction of the 
court that the circumstances of the case made departure from the 
regulation necessary/’ 

It is now necessary to prove that the non-observance of a regu- 
lation caused or contributed to a colhsion or the damage resulting 
therefrom, and the repealing provision is as follows : 

{&) nothing in this section shall operate so as to render 
any vessel liable for any loss or damage to which her fault 
has not contributed.” 

The main provision in the Act is confined to cases where damage 
or loss is caused to two or more vessels, and consequently the Act 
does not apply to a case of contact between a ship and a pier or 
other fixed object. 

The words of section i are wide enough to cover a case where 
two ships are not in actual collision, and Article 13 of the Convention, 


upon which the Act was based, expressly extended the operation 
of the rule as regards the division of loss to damages which a 
vessd has caused to another vessel, or, to goods or persons on 
board either vessel, either by the execution or non-execution of 


** a manceuvre or by the non-observance of the r^ulations, even 
“ if no collision has actuary taken place/’ 
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Tlieie is nothing in the Act to prevent it apfdljring to a case 
'e^eie two vessds which aie in &nlt, bnt not in actual ocdliaon, 
and one of than coQides with an innocent third ship, in which case 
both the vessds in fault are liable for a propcnlion of the damage 
caused, and if the owner of one of the ships in fault has paid more 
than his proper proportion of the damage to the third ship he can 
recover the excess amount from the owner of the other ship in fault 
The rule of common law as to there being no oontriimtioa between 
joint tortfeasors does not apjdy. 

The degrees of fault are within the discretirm of the court, and 
are usually in thirds, fourths or fifths, such as (me vessd heiag oire- 
third to blame and the other two-tlmds, or erne-fourth and three* 
fourths, two-fifths and three-fifths, and so on. 

The third provision embodies the old Admiralty rule that the 
division according to the d^ee of fault shall apply to daims for 
loss of or damage to cargo resulting from collision, and that the Act ** 

does not affect the statutory limitation of liability. The subsection 
is as follows : 

" {c) nothing in this section shall affect the liability of any 
“ person under a contract of carriage or any contract, or shall 
" be construed as imposing any liability upon any persmi frran 
“ which he is exempted by any contract or by any provision 
" of law, or as affecting the right of any person to limit hfe 
“ liability in the manner provided by law.” 

This {X'ovision does not make any change in the 1 ^^ status 
of tlM cargo owner under Admiralty law, as distinct fexHn common 
law, bnt merely changes the proportion of his loss whidi he can 
imiver firom the owner of the other wrong-doing ship, his li^t of 
recovery of the balance of bis damage from theowner of the canyii^ 
ship still remaining dependent on the tenns of the bill of lading or 
contract of carriage between him and the owner of the carrying diip. 

Sectkais a and 3 relate to claims for loss of life and personal 
injnry, and provide that where such loss or inji^ is suffered the 
BaWlity of the ownos of the vessels shall be joint and several, 
that is the claim can be enforced against the owner of either vessd,. 
and the owner of that vessel can obtain contribution frcaa the 
owner of the other in respect of his proportion of the loss, provided 
that the latter would have been liable for such kss had tl» c l aim 
beoi made upon him in the first Instance. 

Section 5 is a material alteration (ff our law, and provides that 
claims for loss of life or personal injury can now be latra^t *» «» 
in any court having Admiralty jur^diction. 

3 
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SoopeofAst. -fjjg applies to England and Scotland, and similar Acts 
have been pass^ in Canada, Australia, New Zealand and Newfound- 
land, but not in South Africa. All continental countries and many 
of the South American States have similar legislation, but in the 
United States of America the equal division of loss is still applied, 
and the cargo owner can recover the whole of his loss from the 
owner of dther of the wrong-doing ships, but the owner of the ship 
who has paid the full damages to the cargo owner is entitled to 
claim from the owner of the other vessel the one-half of the damage 
he has paid to the cargo owner. The position is the same as regards 
claimants for loss of life and personal injury, 
ntasttafionsof The following are illustrations of tte division of loss on the 
basis of sin^e liability, where both vessels are to blame, under the 
'***'^‘ Iferitime Conventions Act, 1911. 


damages 
oofy amoved. 


I. Ship Damages only Involved* 
Steamers A " and " B " in collision and both to blame. 
A " to extent of 2/3rds and “ B to extent of i/srd. 


Damages. 

Claim of Steamer A " ; 

Cost of repairs and incidental expenses 
Demurrage for loss of time under repair 


Claim of Steamer " B : 

Cost of repairs and incidental expenses 
Demurrage for loss of time under repair 


£4,800 

1,200 


£6,000 

£7.500 

1,500 


£9.000 

Combmei damages, £15,000. 

Settlement, 

Steamer " A” is liable to steamer “ B ” for 2/3rds of 
latter's damages, namely ; 

Cost of repairs, £7,500 . . 2/3rds = £5,000 

Demurrage, 1,500 . . 2/3rds = 1,000 


£9.000 £6,000 

Steamer “ B ” is liable to steamer " A ” for i/srd of 
latto’s damages, namely ; 

Cost of r^irs, £4,800 . . . i/3rd= £1,600 

Demurrage, 1,200 . . . i/3rd= 400 


£6,000 


2,000 


Balance due from Owner of Steamer "A ” to Owner 
of Steamer “ B” £4.000 
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Result. 

Owner of Steamer *' A ” pays : 

His own loss £6,000 

Balance due to Owner of Steamer " B . . . 4,000 


£10,000 

Owno' of Steamer " B " pays : 

His own loss £9,000 

Less balance recovered from Steamer " A " 4,000 

5,000 


£15.000 


2. Ship and Cargo Dauages involved. 

Steamers “ C ” and " D ” in collision and both to blame. 

“ C ” to extent of 3/4ths and " D ” to extent of i/4th. 




Damages, 

Claims of Steamer “ C ” and cargo on board : 

Cost of repairs and incidental expenses 
Demurrage for loss of time under repair • 

Damage to cargo . . . . • 


Ckmm of Steamer ** D ** and cargo on board : 

Cost of repairs and incidental expenses 
Itemurrage for loss of time under repair . 

Damage to cargo 


Combined damages, £15,000. 


£3,000 

1,000 


£4.000 

1,000 


£5,000 


£6,000 

2,000 


£8,000 

2,000 


1x0,000 


Sd&ement. 

Owner of Steamer “C” is liable for 3/4ths of daJm of 
Owner of Steam® '' D," namdy : 

Cost of repairs, £6,000 . . 3/4ths => £4,500 

Demnrrage, 2,000 . . 3/4ths«= 1,500 


£8,000 


£6,000 
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Owner of Steamer **C ** is liable, as shown, for . . £6,000 

Owner of Steamer " Z) is liable for i/4th of daim of Owner 
of Steamer C,” namely : 

Cost of repairs £3,000 , . • i/4th == £750 

Demurrage, 1,000 . . . i/4th= 250 

£4,000 1,000 

Balance due from Owner of Steamer C to Owner 

of Steamer ** D** £5,000 

Owner of Steamer C "" pays 3/4ths of daim of owner of 
cargo on board Steamer D amounting to £2,000 . 1,500 

Owner of Steamer " ID ” pays i/4th of claim of owner of 
cargo on board Steamer “ C amounting to £1,000 * 250 

^ 6.750 

Result. 

Owner of Steamer C ” fays : 

His own loss £4,000 

Balance due to Owner of Steamer “ D . * . 5,000 

Proportion of daim of owner of cargo on board Steamer 
^‘D” 1,500 

£10,500 

Owner of Steamer D pays : 

BBs own loss ....... £8,000 

Less balance recovered from Steamer “ C . 5,000 

£3,000 

Proportion of claim of owner of cargo on board 
Steamer ** C . . . . . * 250 

^ 3,^50 

Owner of cargo on hoard Steamer " C ” pays : 

His own loss £1,000 

Less recovered from Steamer '' D . . 250 

Balance unrecoverable from Owner of carrying 
steamer “ C " by reason of terms of bill of 
lading ...... £750 750 

* Owner of cargo on board Steamer " D '' pays : 

His own loss ....... £2,000 

Less recovered from Steamer ** C ” . . 1,500 

Balance unrecoveraUe from Owner of carrying 
steamer “ D ” by reason of terms of bm of 
lading £500 500 

£i5»0oo 
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3. Ship and Cabgo Dax ages, ai5o Loss of Lifb imavam 
Steamers “ E ” and “ F " in ccflisicm and both to blame. 



" E ” to extent of 3/5ths and “ F " to extent of a/Sths. 


Damages. 

Claims of Steamer “ E ” ani cargo on board : 
C<Kt of repairs and incidental expenses 
Demoirage for loss of time under repair . 

Damage to cargo 


Ctmms of Steamer " F *’ and for loss of life on board that 
ves^: 

Cost of repairs and incidental expenses 
Demmxage for loss of time under repair . 

Loss of life 


£a.5oo 

500 


£3^ 


500 



£5>5oo 

3,000 


£7.500 

1,500 


£9,000 

Combined damages, £12,500. " ' ' ' 

Settlement. 

Owner of Steamer " E ” is liable for 3/5ths of claim of 
Owner of Steamer '* F,” namely : 

Cost of repairs, £5,500 . . 3/5ths = £3.300 

Demurrage, 2,000 . . 3/5ths= 1,200 


£7.500 £4,500 

Owner of Steamer " F ” is liable for 2/5ths of claim of 
Owner of Steamer “ E,” namely : 

Cost of repairs £2,500 . . 2/5ths ■» £1,000 

Demurrage, 500 . . 2/5ths=« 200 


£3,000 1,200 

Balance due from Owner of Steamer " E" to Owner 

of Steamer " F” £3,300 

Ovoner of Steamer “ E" pays 3 /5ths of loss of life on board 
Steamer “ F " amounting to £1,500 . . . . 900 

Owner of Steamer “ F " pays : 

2/5ths of claim of owner of cargo on board 
Steamer " E " amounting to £500 . . £300 

Proportion of claim for loss of life on board 
steamer " F ” (unless exempted from liability 
by contract or otherwise}, namely 2/5ths of 

£1,500 . 600 

800 


£ 5 .«» 
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ResnU. 


Owner of Steamer E ” pays : 

His own loss . • £3,000 

Balance due to Owner of Steamer F . . , 3, 300 

Proportion of claim for loss of life on board Steamer 

F " 900 


Owner of Steamer “ F pays : 

His own loss ...... 

Less balance recovered from Steamer E 


£7,^00 

£7.500 

3,300 


£4,200 

Proportion of claim of owner of cargo on board 
steamer E . . . . . . 200 

Proportion of claim for loss of life on board 
steamer F '' (unless exempted from liability by 
contract or otherwise) , namely 2 /5ths of £1,500 600 


Owner of cargo on hoard Steamer E” pays : 

His own loss £500 

Less recovered from Steamer " F ” . . 200 


5*000 


Balance unrecoverable from Owner of carrying 
steamer E by reason of terms of HU of 
lading £300 300 


£12.500 


tafasteiosso£4. Claims for Loss of Life and Personal Injury Recovered 

Instance from one of the two 

im first Wrong-doing Ships. 


wrqog^omg Steamers G and " H '' in collision and both equally to blame, 

shq)s. 


Damages, 

Claim of Steamer G : 

Cost of repairs ....... £,5000 

Claims of Steamer H "" and for loss of life and personal 
injury on board that vessel : 

Cost of repairs £8,000 

Loss of life and personal injury (recovered in full from 
Steamer G in the first instance) . . . 2,000 

£ro,ooo 


Combii^ damages, £15,000. 
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SMmmi. 

Owner of Simner G ” is liable im | of claim of Owmx 
of Steamer H amoimting to £8,000 . . * £4,000 

Owner of Steamer ** B " is liable for | of claim of Owner 
of St^imer “ G amoiintmg to £5,000 . . - 2,500 

Balance dm from Owner of Steamer ** G** to Owner 
of Steamer ** H ** in respect of damage to prof^y £3t»50O 

Less I of claims for loss of Me and personal mjnxy 
on board Steamer H ” paid in full m first 
instance by Owner of Steamer ** G » • 1,000 

Teid amount due from Owner of Stumer ** C*' to Own&t — 
of Steamer . . . . . • , £500 

ResuU, 

Owner of Steamer ** G” pays : 

His own loss ........ £5,000 

Loss of life and personal mjury on board Steamer H '' 2,000 

Total amount due to Owner of Steamer *' H “ m respect 
of property and loss of life and personal injury 
claims ........ 500 

£7.500 

Owner of Steamer “ H " pays : 

His own loss £8,000 

Less total amount recovered from Steamer 
G in resp^t of property and loss of life 
and personal injury claims . . * 500 

-7^ 

£i5>ooo 

The final result respecting the ix)sition of each owner after he 
has effected the settlement with his insurers is shown in Chapter 
VIIL 

The Maritime Conventions Act, 191X, does not affect the r%ht 
of any person to limit his liability in the manner provided by law, 
and the provisions of the Merchant Shipping Acts containing the 
statutory limitation of liability require careful consideration as 
having an important bearing on the damages recovemble in 
of collisicms at sea and the i%hts and liabilities of underwriters 
under policies of insurance. 
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CHAPTER IV 

STAT0TORy Limitation of Liability of Shipowners 
AND Others 

Common law liability. — Statutory limitation of liability. 

— ^History of limitation of sbipowners' liability in this country. 

— Merchant Shippmg Act, 1894, and supplementary Acts. — 
Foreign Law. — Limitation of liability of dock owners — 
Position of ship repairers. 

In order to comprehend the statutory and contractual limitation 
of a shipowner's liability, it is necessary to understand the common 
law liability as unaffected by either statute or contract. According 
to our common law a shipowner who carries goods on board a 
general ship is really in the position of an insurer, and is liable for 
all loss or damage to the goods unless it has been caused by some 
act of God or of the King's enemies, or by some defect of the goods 
themselves, or their packages, or through a voluntary s^rifice for 
the common safety. 

" The statutory exceptions to a shipowner's common law 
liability as carrier are confined to loss or damage to goods by fire, 
and loss by robbery or theft of valuables which have been shipped 
without their true nature and value having been declared at time 
of shipment, and the extent of his liability for loss or damage to 
goods other than by fire and occurring without his actual fault or 
privity is limited to £8 per ton of the ship's tonnage. 

These common law and statutory exceptions and this limitation 
of liability have been largely supplemented by special provisions 
inserted in bills of lading, whereby the nature and extent of a 
sh^wner's liability as carrim: have been greatly restricted and 
reduced. 

As r^ards a shipowner's liability for damage to other ships 
and goods on board thereof by reason of the improper narigation 
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t 

et hk ship, tiK UmitatkiD in tbs countiy (kpends eotirefy opoo 
statnte. 

In this ocmatiy the fiist staiatccy limitatieHi of sia^^cmaexs,’ 
liai^ty was an Act passed in 1734 (7 Geo. II, c. 13), wfaesnesby, in 
the case of loss of goods by theft of the master or crew, the total 
liability was limited to the value of the ship and her af^portenaaces 
axKi the height for the voyage. In 1787 this was extended to cases 
of theft by persons other than the crew and to kes by fire (26 Geo, 

HI, c. 86), and in 1814 (by 53 Geo. Ill, c. 159), limitation of liabiiity 
in case of collision was fet created, and the limitation of liability 
to the value of the ship, freight and appurtenances was apphed to 
British ships for any loss caused by any act or neglect, without the 
fault or privity of the shipowner, to any goods carried m the shi^, 
or to any other ship or goods on board thereof. 

This limitation was preserved by the Merdiant Shipping Act, 
1854 (17 and 18 Viet., c. 104), which repealed these statutes. But 
this Act went further and fixed the same limit to damages for loss 
of life or personal injury, with a provision that the value of the 
ship should be taken at not less than £15 per ton, and the general 
limitation of liability was extended to foreign ships. 

In order to obviate the dififtculty of ascertaining the value of 
the ship hable, and to prevent lower-valued ships having an advan- 
tage over those of higher value, the Merchant Shipping Act of 1862 
(25 and 26 Viet., c. 63) was |assed, wbereby an average value 
£15 per ton was adopted as the limitation in the case of loss of life 
or personal injury, either alone or together with loss of or damage 
to ships and goods, and £8 per ton for loss of or damage to ships 
and goods alone. This Act was repealed by the Merchant Shif^Jing 
Act of 1894 (57 and 58 Viet., c. 60), but it re-enacted this proviskm.* »•«- 

Where there is only loss of life or personal injury concerned and 
the shipowner limits his liabOity to £15 per ton and pays that 
amount into court the claimants rank proportionately on that fund. 

Where damage to property is mvolved, m addition to loss of 
life and personsd injury, the claimants in respect of the latter 
receive proportionatdy the first £7 per ton, and if that is insufficient 
to satisfy their daims they rank in respect of the balance peiri passu 
against the remaining £S per ton. 

There have since b^ several additions to the Hercbaat Sh^ 
png Act. By the Act of 1900 (63 & 64 Viet., c. 32) thelimitaticm 
of diipowners’ liability was extended to “ all cases sriwre (witboui 
«tl^ actual fault or privity) any loss or damage is caused to 
“ pjoperty or ]%hts of any kind, whether on land or on water, or 
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'* whether fixed or moveable, by reason of the improper navigatioii or 
management of the ship.” 

The persons entitled to limit their liability imder the Merchant 
Shipping Act, 1894, are the owners of ships, but by the Merchant 
Shipping Act, 1906 (6 Edw., c. 48, s. 71) the right was extended 
to a diarterer to whom the ship is demised, that is where 
the ship is hired by the charterer and by reason of the terms of the 
chaxter’-party he is in control of the ship by providing the crew. 

The Merchant Shipping (Liability of Shipowners) Act, 1898 
(61 & 6 z Viet., c. 14), section i, provides for the extension of liifii- 
tation of liability to the owners, builders, or other parties interested 
in any ship built at any port or place in the British Dominions, 
from and including the launching of the ship until its registration, 
but this section does not apply to the owners of any ship, or any 
share therein, after the ship has become a foreign ship. (Merchant 
Shipping Act, 1906, s. 70.) 

It is important to notice that an owner, charterer or shipbuilder 
cannot claim the benefit of statutory limitation of liability if the 
damage arose from his own fault. The Merchant Shipping Act, 
1894, and the supplementary Acts expressly provide that the loss or 
damage shall have happened ” without his actual fault or privity.” 

The shipowner is liable for the full amoxmt of his limited liability 
in respect of each distinct occasion upon which damage giving 
rise to liability has occurred. If the wrong-doing ship is simk in 
the collision or is subsequently lost, the owner is not thereby 
relieved of his liability. 

It should be noted that where damage is done by a ship belonging 
to a foreigner and it is not possible to issue a writ on him as being 
outside the jurisdiction of our Courts, and the ship is arrested 
in this country, the damages recoverable are, in practice, limited 
to the value of the ship and freight, the res arrested by the Ad- 
miralty Court. With that exception the statutory limitation 
according to the Merchant Shipping Act applies. 

That is, shortly, the present position of the statutory limitation 
of shipowners* hability in this country, and the provisions are 
apidicable virtually to the whole Empire. It will be noted that 
the limitation of shipowners* liability to £S per ton in respect of 
loss or damage to property is not confined to cases of collision and 
to loss of and damage to fixed and moveable property by reason 
of the improper navigation or management of the ship, but also 
extaids to their liability as carriers, provided the loss of or damage 
to the goods occuired without their actual fault or privity. 
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In addition to the amount of his liability « thesMpowiier, charterer ; 
or shiptooilder, as the case imy be, is liiible for inter^t and costs. 

Costs are in the discretion of the Cotirt, and the ^eral mfe is 
that they follow the result of the action. The Maiithne Cmvm-- 
tions Act does not contain any provision as regards costs, and except 
in exceptional circiiinstances the former practice is maintaiiied 
that eadi party bears its own costs where both vessels are to blame, 
though in different degrees. 

The tonnage of the ship is the registered toima^, and in the \ 
case of a steamship it is the ** registeied tonnage with the additioii 
of any engine-room space deducted for the purposes of ascartam* 
ing that tonnage.** In the case of both sailing ships and steanam 
deduction is made for crew space in arriving at the rqpstered 
tonnage. (Merchant Shipping Act, 1894, s. 77, and Merchant 
Shipping Act, 1906, s. 69.) 

The following are illustrations of the application of the statutcay 
limit of liability under the Merchant Shipping Act in the case of 
collisions at sea : 


I. One Steamer to Blame and Limits her Liability. 

Two Steamers, “A" and in collision. 

Steamer ** A " held alone to blame. 

Claims proved e^ainst Steamer ‘‘ A ** .* 

Loss of Steamer " B " £80,000 

Loss of cargo on board Steamer ** B . . . 20,000 

Loss of life on board Steamer “ B ” . . . . 50,000 

£150,000 

Tonnage of Steamer ** A,” 5,000 tons. 

Limit of liability at £15 per ton, £75,000. 

Fund paid %nto Court by Owner of Steamer ** A/' excluding 
interest, £75,000. 

Dtsinhuied as follows : 

Life claimants receive as a first charge the proportion of 
fund equal to £7 per ton on 5,000 tons . . . 

Balance of fund, viz. £40,000, apportioned as follows : 

Life claimants for . . £50,000 Recdve— 

Less first charge on fund 35,000 


Balance to rank . . £15,000 = £15,000 £5^217 

Owner of Steamer ** B . . - ^,000 27,827 

Owner of cargo on board Steamer “ B ** 20,000 6,956 


£115,000 £40,000 = 40,000 
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Bc^ steoniecs 
toUame. 


ResuU, 

Owner of Steamer A " pa5?s Imiited liability 
Owner of Steamer ** B pays his own loss 
Less recovered from fund 

Balance unrecovered 

Owner of cargo on hoard Steamer B " pays 

his own loss 

L^ recovered from fund 

Balance unrecovered 

Life Claimants suffer loss of . • . 

Less recovered from fimd : 

First charge . . . £35,000 

Second charge . . . 5,217 


• £75.000 
£80,000 
27,827 

£52,173 =52.173 

£20,000 

6.956 


£13.044 = 13,044 

£50,000 


40,217 


Balance unrecovered 

£9,783 = 9,783 


£150.000 

2. Both Steamers to Blame and one Limits 
Two steamers C " and “ D " in collision, D 
both to blame : — C '' to extent of 2/3rds and 
of I /3rd. 

HER Liability. 
being sunk, and 
“ D " to extent 

Damages proved. 

Loss of Steamer D " 

Loss of cargo on board Steamer D " . 

L6ss of life on board Steamer “ D ” 

. . £90,000 

30,000 
. . 60,000 

Dam^e to Steamer “ C " . 

£i80,oqo 

15,000: 

Liability. 

£195.000 


Owner of Steamer “ C” is liable for 2/3rds of loss of 

Steamer “ D ” amoimting to £90,000 . . . £60,000 

Om^ of Steamer “ D ” is liable for i/3rd of damage to 

Steamer " C ” amoimting to £15,000 . . . 5,000 

Balance due from Owner of Steamer “ C” to Owner of 

Steamer “ D" £55,000 

Owner of Steamer " C ” is liable for 2/3rds of : 

^ . Loss of cargo on board Steamer “ D ’’ 

amounting to £30,000 = 20,000 

Loss of life on board Steamer “D” 
amoonting to £60,000 =. 40,000 


£115,000 
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Steamer “ C *’ Urniis h 6 r UabUiiy. 

Tonnage of Steamrar "C" . . . 4,000 itais. 

Limit of liability at £15 per ton . . £60,000, 

Fund paid into Court hy Owner of Steamer “ C ” exdudtng 
interest £60,000 

Distributed as follows : 

Life claimants receive as a first chaiige the proportion 
of fund equal to £7 per ton on 4,000 tons . . . £28,000 

Balance of fund, viz. £32,000, apportioned as follows : 
life claimants, viz. z/ards R«iki<»- 

of £60,000 . . £40,000 

Less first charge on fund i^,ooo 


Balance to rank . , £12,000 = £12,000 £4414 

Owner of Steamer ** D ” for ir-r 1 

balance due from Owner 
of Steamer " C as 
follows : 

Loss of Steamer “ D 
£90,000— 2 /3rds . =£60,000 
Damage to Steamer 
“C £15,000—1 /3rd = 5iOOO 

55fOOO 20,230 

Owner of cargo on board Steamer 
" D/’ viz. 2/3rds of £30,000 20,000 7,356 


£87,000 £32,000 »32,000 


Resuli, 

Owner of Steamer C ” : 

His own loss .... 
Amount paid into Court . 


£60,000 


. £t 5 sOoo 
. 60,000 


Total 

Owner of Steamer " D ” : 

His own loss 

Ijess recovered from fund 


£75.000 -£75,000 


£90.000 

20,230 


Bdance unrecovered 

Owner of cargo <m board Steamer 
His own loss . 

Less recovered from fund 


D** l 


£69,770 » 69.770 

£30.000 

7.356 


Balance unrecovered (terms of bill of 
lading of carrying steamer "D” 
ezempt shipowner £nsn liability} . 


£22,644 *=* 23.644 
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Brought forward * . . £167,414 

Life Cktimanis suffer loss of , £60,000 

Less amounts recovered from fund : 

First charge ’ . . . £28,000 

Second charge . . . • 4414 

32,4x4 


Balance unrecmered . . • . £27,586 = 27,586 


£195,000 


IJmttetjocLdt 

sIxUkwviwscs* 


*— of 


The position in other countries is different. In the United 
^ States, France, Germany, Holland, and other Continental countries, 
the liability of shipowners, not only for damages arising out of 
collisions but otherwise, is, generally speaking, limited to the value 
of the ship and freight, and if the ship in respect of which the 
liability arises is lost, there may be no right of recovery from the 
owner. This system places owners of British ships and cargoes 
at a disadvantage where foreign ships are concerned. In many 
cases the owner of a Bntish ship cfannot obtain in a foreign Court , 
the same measure of damages he has to give to a foreign ship in 
om Courts, and a British merchant may find himself without any 
recourse whatever for the loss of his goods if the foreign ship is lost. 

It is to remove this inequality and provide for the unification 
of the law relating to the limitation of the liability of owners of sea- 
going vessels among maritime nations that a draft convention 
*was oiiginally drawn up and finally approved by the Diplomatic 
» Conference held at Brussels in October, 1922. 

We have already had experience of the working of such an 
international convention in the case of a collision where both vessels 
are to blame. The law in this country was that the whole damage 
done to the two ships was divided equally between the two ships, 
but by the Maritime Conventions Act, 1911, it was enacted that the 
liability for the collision shall be in proportion to the degree in 
which each vessel was in fault. 

That Act did not affect the existing law as regards the limita- 
tion of liability, the subject being postponed for further considera- 
tion by the maritime countries which adopted the convention 

f yon which the Act of 1911 was based. CHJier States which 
tified that convention pa^ed similar legislation. 

A draff convention on the question of the limitation of ship- 
owners* liability was formulated in 1913, but circumstances arising 
out of the war postponed farther discussion until the Diplomatic 
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CoEiieiiei^ at Bnisseis in OMm, 1932, vAmk a d|aft ccminention 
was Signed by the dek^tes of iim dMEemit States lepiesented^ 
with the lecotnmeadation that their respective conntms shotiH 
ratify it and pass l^islatkm to give efiect to its pcovisioiis. 

The main basis of the draft convention that, with some excep- 
tions, the, shipowners* liability shall be limited to an amonnt equal 
to the value of the ship, the freight and the accessories of the ^p, 
as defined therein, provided that the liability shall not exceed an 
aggregate sum equal to £8 per ton of the ship's tonnage for material 
damage, apart from loss of life or personal injury, is not an innova- 
tion m our law. It is a reversion to the basis of the first statntmy 
limitation of liability to the value «rf the ship and frei^t whkh was 
created in this country in tiys reign of George the Thinl 

It should be noted thal* in reverting to the earlier basis, the draft 
convention contains specific provisions relating to the ascertain- 
ment of the values of ship, freight and accessories which should 
obviate the difficiilties experienced when the basis was previously 
in force without any such provision. 

So far Belgium is the only country which ratified the conten- 
tion that has passed legislation to give effect to its provisions, the 
necessary legislation in that country having been passed in 1^9. 

It Is expected that similar l^islation will shortly be passed in 
this and' other countries. 

As r^^aids the statutory limitation of a shipowner's liability as 
carrier in terms of the Merchant SHppng Act, and subject thereto, 
it may be remarked that under the Carnage of Goods by Sea Act, 
1924 {14 & 15 Geo. 5, c. 22), in the circumstances jxovided for 
therdn, his liability does not exceed £100 per package or unit. 

A curious position arises as regards the right of a diipowner to 
limit his liability for damage done to docks, piers and wharves. 

Under the Merchant Shipping {Liability of Shipowners md^ 
others) Act, 1900, section i, a shipowner can limit his liability for 
any damage caused by his ship to any dock, pier or jetty by reason 
of the improper navigation or management of the ship, ppovMed It 
occurred without his actual fault or privity, the limit of liability 
bdog the same as in the case of a ship. 

By the Harbours, Docks and Piers Clauses Act, 1847, owner 
of a ship is liable for the damage done by the ship, irrespective erf ' 
whether there was negligence, except that he is not liable for 
damage done by the act of God or wh^ the dhfy was not under 
his control or that of his agent. 

The anomalous position is that if the damage was caused by the 
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improper nav^ation or management of the ship the owner can 
limit his liability under the Merchant Shipping Act, bat if there was 
no ni^gence and the liability attached by reason of the provisions 
of the Harbours, Docks and Piers Clauses Act, he could not do so. 
(The " Mostyn,” 1^8.) 

iLszatatto d Another class of persons who are entitled to limit their liability 
docks, are Dock or Canal Owners and Harbour and Conservancy 
Authorities in respect of loss or damage being caused without their 
actual fault or privity to any vessel or to any goods or other thpgs 
on board such vessel. The aggregate amount of their liabihty shall 
not exceed £8 per ton of the tonnage of the largest registered 
British ship which has within the last five years been wit^ the 
area which such dock or other authority manages or over which it 
exercises any power. The term " dock includes wet docks and 
bases, diy docks, slips, wharves, piers and jetties, etc. - {Merchant 
Shipping (Liability of Shipowners and others) Act, 1900.) 

Pbationof The hability, however, must attach to the party who claims 

limitation as '‘dock owner." A ship-repairer who is liable for 
damage to a ship whilst in his hands for repairs cannot claim 
limitation merely because he owns a dry dock some miles distant 
from his repairing yard where the ship lay when the damage 
occurred. {H, & C, Grayson v, " City of Edinburgh*" xgzi.) 
Where a ship-repairer as " dock owner " is entitled to limit his 
liability, the area to be taken into consideration is that which 
contains within it the particular dock in which the damage to the 
ship occurred. {The “ Ruapehu** 1929.) 

Owing to the frequent occasions on which ship-repairers have 
been held liable for damage to vessels in their hands for repairs 
due to the fault of their servants, and the fact that they are not 
entitled to limit their liability, except when they can do so as 
" dock owners," efforts are bemg made in this country to extend 
the principle of limitation of hability to them. In the United 
States of America ship-repairers frequently insert a provision in 
&e contracts they make for repairing ships that they will not be 
hable beyond a specified amount. 



CHAPTER V 


Measube of Damages 

Main prmdplcs.^ — Ri^tution, — ^Direct damages* — Con- 
sequential damages. — ^Remoteness of damage. — ^Nature and 
extent of damages. — Assessment of damages. — ^Sbip, freight 
and cargo — Loss of personal eSects. — Loss of life and personal 
injury — ^Interest on damages. — Rate of exchange. — 
ment of damages in foreign countnes, — Illustrations d 
assessment of damages in this country. 

The question of the nature of the damages which are recoverable 
as arising from collisions at sea has such an importanl bearing 
on the' Collision Clause that careful consideration of the question 
is desirable in order to comprehend the meaning and scope of the 
terms of insurances cov^dng liability for such dainages. 

The main general prinaple as regards the measure of dama^ 
arising out of collisions at sea was stated by Dr. Lushington^ ^ 
President of the Admiralty Court, in the case of The “ 

(1850) to be as follows : “ The party who has sustained a damage 
by collision is entitled to be put, as far as practicable, in the 
"" same condition as if the injury has not been suffered/* 

This jaindple is subject to modification by the applicatkm of 
the rule as regdxds the division of ic^s where both ships are to ldai», 
and the limitation of liability in certain circumstances. ^ 

The damage which are recoverable are those which flow diieclly 
and in the usual course of events from the collision, and they consist 
of direct damages and consequential damages. An instance of 
direct damage is the loss of or damage to ^p or cargo, whilst tibe 
k)ss of the use of a vessel or demurrage and payments made for 
damage to a third vessd or a pier caused by a collision are |egaided 
as ccmsequential damages. 

The damage, however, must not be too remote and thi^ must 
not be a br^ in the chain of consoiuena^. As Lord Esher said 
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in the case of the " City of Lincoln ** (1889) : " There may be 
** intermediate circumstances in a case whidi prevent the ultimate 
‘‘ damage from being a direct result of the defendant's act/’ The 
question as to whether or not the damage is too remote is one of 
fact to be determined according to the particular circumstances, 
and the following is an instance where the damage was held to be 
too remote ; in the case of The Kafue ” {1920), after the colhsion 
damage repairs had been completed, the vessel was further detained 
to fit a wireless installation by order of the authorities, and it was 
held that the extra detention was not recoverable* An interesting 
example of the damage being held not to be too remote is that of 
The “ City of Lincoln ” (1889), where a sailing ship and a steamer 
were m collision, for which the steamer was found to be wholly to 
blame. In the collision the sailing ship lost her compass, chart 
and some navigating instruments, in consequence of which she 
subsequently stranded without any blame attaching to the master 
and crew. It was held that the strandmg was a natural consequence 
of the collision. 

A reservation requires to be made as regards the extent of the 
damage i^cqyerable ; it must be the reasonable consequence of the 
collision. Thus, if the injured ship were abandoned imjuslifiably 
and subsequently sank, the other ship in fault for the collision is 
only liable for what it would have cost to repair the damage had the 
ship not been abandoned, {The " Thuringia,"* 1872.) Similarly, 
the owners of an injured ship cannot recover the increased damage 
to their vessel by reason of proper steps not having been 
taken to repair the damage or place the vessel in a position of 
safety, or want of reasonable care. {The ** Marigola*" 1929.) 
ifetttce As regards the nature of the damages resulting from a collision, 

they consist of loss of or damage to a ship, including expenses inci- 
dental to the repairs, salvage and general average expenses, loss of 
the use of the vessel or demurrage, loss of and damage to cargo, loss 
of freight, loss of personal effects of passengers and crew, loss of life 
and personal injury, and damage done to a third ship or stationary 
proj^rty, such as a pier or a wharf, in consequence of the collision, 
also the cost of removing the wreck of the other vessel. 

This question has such an important bearing on the daims 
which are recoverable under the Collision Clause and the amounts 
which Underwriters recover by subrogation for loss of or damage 
to ships and cargoes and other insurable interests that it wifi be 
wdi to coirsider the piinc^les which govern the assessm^t of 
damages* 
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P the dbip is totally lost, theowoer ismtitMloipecover &e valoe 
of the ship at the tiiue of the oolliaoii. la the case of aa ordinary 
trading or passenger vessel this value is the market value. Such 
value is a matter of estimate based on the opinion of th(^ who 
were acquainted with the ship or the evidence of a ship valuator. 

Dr. Lushington expressed the matter very dearly in 1859 whm he 
said : " The best evidence is, first, the opnion of competent parsons 
**iwho knew the ship shortly previous to the time it was lost: 

'*that evidence is manifestly entitled to most weight, became, 

** assuming their competency to fomi a just judgment, thqr had a 
** personal knowledge of the state and conditi<m of the ve^ 
herself, whereas all other persons, however skilful, could only 
draw general inferences from their acquamtance with the prices 
of vessels somewhat similar about the same time. The second 
best evidence is the opinions of persons such as I have just de- 
“ scribed, persons conversant with shipping and the transfers them>t 
If the vessel is of a special character or is engaged in a partkuhlr 
trade, the market value might not fully compensate the owder ftwr 
the loss of his vessel and the basis would require to faf the value of 
the vessel to her owner. The leadmg case on this point is The 
** Harmmides/* decided in 1903. The ve^ was a liner ; a ship 
valuator gave the market value as £16,500, but the ownars main- 
tained that the value of the vessel to them, including refrigerating 
plant, was about twice that amount, and the Court of App^ 
allowed £31,000. 

Cases sometimes occur where there is no market value and the 
amount which the owners are awarded is the original cost kss 
depreciation, except where another basis would be a truer estimate 
of the loss. In a recent case in the Court of Session {The ** R(mia ** — 

Clyde Namgaiion Trustees v. Bowring Steamship 1929), where a 
hopper barge was sunk and the owners replaced her with a new 
barge, the Court awarded the amount for which an efficient sea»d- 
hand barge could have been obtained and adapted for the special 
sarvioe in which the barge was employed. 

In calculating the value to be allowed account must be taken of 
the vessel’s ^uipment, such as gear, sails, fuel and consumable 
stores, but in the case of fuel and consumaWe stores the value of 
such as would have been consumed in tuning frei^t must be 
daJucted from the gross freight, if there is a dahn for lo^ of fro^t ; 
otherwise the owner would be placed in a better position than he 
would have been in had there been no collision. 
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In order to give effect to the principle that the owner of the ship 
that has hem lost shall be placed as nearly as possible in the same 
position as if she had not lost it follows that he is entitled to 
any freight she would have earned, less the expenses of earning it, 
and interest on damages. 

The question of interest in this connection is closely related to 
freight, as both are really in the nature of profit on capital. The 
position is oincisely stated in Marsden’s Collisions al Sea {pp. ii6, 
117) as follows : ** Interest on the amount of damages is allow^ 
the day of the collision, if the ship was not earning freight. 
If she was earning freight, the owner is entitled to the estimated 
value of the ship at the time of her loss, together with the freight 
** she would have earned less the cost of completing the voyage or 
charter, and taking into account contingencies, wear and tear, 
“and the special terms of the charter-party. If the voyage or 
“ charter would have been completed before payment, the owner 
“ is also entitled to interest from the probable date of completion. 

pa3nnent is made before that time, an allowance is made for 
“ disakuit. If, however, the plaintiff's loss exceeds the amount 
“ of the defendant's statutory liability, interest runs from the date 
“ of collision, whether freight was being earned or not. If at the 
“ time of her loss the ship was upon a voyage to a port from which 
** she was under charter to carry a cargo, and is totally lost, she is 
“ entitled, in addition to her value, to the profits she would have 
“made under the charter, but not to uncertain and speculative 
, “ profits, where no emplo5nnent is contracted for.'' 

In the case of a non-trading vessel, such as a dredga: or a light- 
ship, m addition to the value of the sunken vessel, the owner is 
entitled to the cost of hiring a substituted vessel for a reasonable 
time .until the vessel can be replaced (Tfe “ Pacuare” 1912), or 
some equitable compensation for the loss of the use of the v^sel 
In the recent case of The “ Ronda {1929), where a hopper digger 
barge was sunk, the Court of Session allowed a sum for the loss of 
the use of the barge for a certain period from the date of the collision. 

Where a vessel has been sunk and the port or other authority 
in whose area the wreck lies has powers to light, raise or disperse 
the wreck under the Merchant Shipping Act, 1894, or local Acts 
which embody section 56 of the Har 1 x)urs, Docks and Kers Clauses 
Act, 1847, or a provisi&n to the same effect, and the owner of the 
diip that has been sunk has paid, or is liable to pay, the public 
authority for the expenses incurred, he can include the chalg^ in 
the amount of hfa dama^ against the owner of the wrong-doing 
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sln^ As instamx of s«ich a daiot iccently ocmrted in tl» Kiver 
C{3K}e in tlie case of The *' Bmm Yemen 

In the case of the actual total loss of a ship, mtder British law 
the wages of the crew cease at the time of loss (Ifeidiant Shipfang 
Act, 1894, s. 158), and any w^es paid after the loss ate not h^iSy 
recoverahle iimn the owner of the wrong-doing ship, bat e^ere 
the owner of the vessel that has been sank has had to rqiatxiate 
the crew, or pay for the expenses of repatriation under t^ Mer- 
chant flipping Act, 1906, s. 42 (i), the expenses are recoversMe 
Vbm the owner of the wrong-dc^ riup. In certain drcmn^aaMi 
the wages of the crew may now be payable for a period after the 
wreck of a vessel nnder the Merchant ^pi^ (Intomationa! 
Labonr Conventions) Act, 1925, bat it is donbtfnl whether the Act 
affects the liability of the owner of the wrong-doing ship. 

It may be mentioned that in arriving at the value to be reooverad 
as damages for the loss of a ship by collision, the insared value has 
no bearing on the question, that being solely a matter of ooolract 
between the owner of the ship and his insurers, nor is tl^ipe aiy 
daim aj^inst the owner of &e wrong-doing ship for uneqiired 
insurance premiums. Those are matters which do not emter into 
the assessment of damages, and likewise the wrcs^db^ is imt 
entitled to daim any redaction in respect of any amount reoovered 
tmder a policy of insnrance. 

CoM^rudive Tdai Less of Ship. 

When a diip has been damaged by a collision to sndt an extdat 
that the owner would not be jnstifiel in repairing her, die is sah! 
to be a constructive total loss, to adopt a convenient lUailDe 
insnrance phrase, but the criterion is one of fact irrespective of the 
terms of the Marine Insnrance Act, 1906, or the conations of any 
poliq? of insurance on the ship. In that event the owner is eillitied 
to recover from the wrong-doer for a total loss, l«s the damaged 
value of the ve^, and in addition the expense of raisiog the ship 
if she was sunk. In determining whether the vessd is a ccmstractive 
total 1(^, r^ard has to be paid to all the circumstances, indudiag 
the cost of temporary repairs necessary to cmni^te the voyage and 
the vessd's engagements, the main question to be borne in being 

that the owner of the syp must adopt the most reasonable oomae, 
and must do everything in his power to minimize the total danaages 
for which the wrong-doer is liahle. 

the diip is not repaired and is treated ^ a amstractive 
total loss, the owner is entitled to recover from the wrong-ihier the 
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reasonable expenses incurred in dry-docking the vessel to ascertain 
the nature and exlaat of the damage sustained, and surveyors’ fees 
for estimating the cc^t of repairs and the value of the ship. 

The same principles apply as regards loss of freight, interest and 
repatriation expenses as in the case of an actual total loss. 

Poftial Injury of Ship. 

When the damage sustained by a ship in consequence of a 
collision is not such as to render her an actual total loss or a con- 
structive total loss, the owner is entitled to recover from the wroiig- 
doer the reasonable expenses incurred in repairing the vessd, 
including expenses incidental thereto, and for the loss of employ- 
ment. The damages recoverable include preliminary expanses, 
such as salvage and towage, discharging cargo to effect repairs to 
the ship, cost of temporary repairs, cost of permanent repairs, 
expenses of dry-docking the vessel, surveyors’ fees and superin- 
tendence, agency, demurrage, etc., and it will be well to consider the 
basis of the assessment of damages in respect of these various items. 

{«)* Preliminary Expenses . — If the ship is so damaged by the 
collision as to require salvage assistance, the amount paid to the 
salvors, if , reasonable, constitutes part of the damages recoverable 
from the wrong-doer. If the salvage award were made by the 
Admiralty Court it would not be open to question by the wrong-doer, 
but the amount of an award by an arbitrator under a salvage 
agreement or an amount agreed between the salvors and the owner 
of the salved ship might be questioned on the ground that it was 
excessive. The legal costs incurred in the salvage suit or an arbi- 
tration under a salvage agreement, or in effecting an amicable 
settlement of a salvage claim, if reasonably incurred, are also 
recoverable as part of the damages. 

The same principle applies as regards the towage of a damaged 
vessel into a port of refuge or to her destination or extra towage 
incurred in entering the port of destination on account of the vessel’s 
disabled condition. 

The cost of discharging cargo to enable the ship to be repaired 
is also recoverable together with the cost of storage and reloading. 
These prdiminaiy expenses are usually treated as general ave3:uge 
as between the injured ship and the cargo on board and the amount 
recovered from the wrong-doing ship in respect thereof is credited 
to gaieral average. 

(6) Tempormy Repairs . — It frequently happens that tempo^iy 
repairs ace effected to enable a vessel damaged by colH^n to 
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ccmpktt the voyage, and ihmhy avoWi mmmg fiirthar toss, 
m m cHtl^ to save expense m tibe c^t of lepaks timsx at 

a Imm port instead of at a fc^e^n pmt. In mdk circoiiistaaces 
the €mt of the temporaiy repairs is lecovmble as part of the 
da ma ges, provided that the course adopted was a reascmaUe one, 
and has not increased the total damages the wrong-dber is called 
upon to pay. 

(c) PmmmmU Repairs . — ^The owner of the injiired ship is mtitlcd 
to have his vessel completely repaired and to recover frmn the 
wtong-doer the reasonable ccst of doing so, but tihe <mt of repairs 
must mt have hem mcieased by unieasonabte cfeky in exeaidng 
them, nor by thek having b^n effected at a foreign or othar port 
mhm it was not necessary to do than. No deducticm is maifc 
from the reasonable cost of repairs by reason of mw material 
having b^n supplied in place of old, nor in respect of the value of 
the vessel having been increased by the repairs effected. 

The question of whether tenders for the repairs should be taken 
depends entkeiy on the circumstance of each case, and whethe* it 
was a reasonable course to adopt with the object of obtaining an 
ef&dent repair at the most reasonable cost, with due regard to the 
period requked by the tenderer to do the repairs. 

Any discount obtained in pa 3 TOg the repak biH re4nires to be 
deducted, also any credit for old material. 

If the repairs effected make the ship as strong and sarvioeabk 
as before the collision the owner is not entitled to make the wrmig- 
doer pty for dejuociation by reason of scarjAing a vessel's stem or 
a frame, but where the damage has not been com|detely and per- 
manently repaked and the selling value of the vessel has thaneby 
been affected, as where a damaged cylmder has been patched, the 
owner may be entitled to an allowance for depredation. 

The cardinal prindple is that the wrong-doer must pay for the 
damage he has done, and the fact that the owner has not paid kar 
the cost of the repairs does not relieve the wrong-door of his liaMlity . 
If the damage sustained by the ship is such that it will have to be 
rejmred, the fact that it has been only partially repaked ch* that the 
permanent repairs have been deferred does not deprive the ownor 
of his right of iwovery. He is entitled to recover estimated 
cost of the deferred repairs at the time whoa they will pobaWy be 
effected. (Tie ** Ksf^smay/" igi8.) 

(d) Cosf ef Dry-docking and Imidmid expm&SB 

reasonably incurred for towage, pilotage, boatage, riggam, coal, 
off fctol and stores in tranq)ortmg the vessel to and from dry dbck 
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m piac^ of rejmir, also the cost of dry-docMng and shoring the vessel 
and dry-dock dues where the vessel requires to be diy-docked to 
effect repairs, and the wages of watchman and donkeyman, expenses 
for coal, fuel and stores consumed in connection with the execution 
of the repairs are part of the cost of repairs and are recoverable 
from the wrong-doer in their entirety, subject of course to the 
application of the rule of the division of loss where both vessels axe 
to blame and the limitation of liability, with one exception, and that 
is where repairs relating to another accident or on owner's account 
which are equally necessary are effected concurrently with the 
collision damage repairs. In tiiat case the expenses common to both 
sets of repairs are halved. This rule is based on the decision in 
the case of The Haversham Grange " (1905). The mere fact that 
the owner takes advantage of the vessel being necessarily laid up 
for coUisimi damage repairs to do some other work which is not 
obligatory and does not increase the cost of the collision damage 
repairs does not bring the rule of division into operation. In the 
case of The Acariffim " (1902), where the collision damage repairs 
necessitated dry-docking, it was held that the owner was entitled 
to take advantage of the opportunity of the vessel being in dry 
dock to fit bilge keels without requiring to bear any portion of the 
cost of dry-docking. 

This is an extension to the law of damages of the principle of 
marine insurance law on the same point, as laid down in the case of 
The **Vanc(moer** — Marine Insurance Co. v. China Muiual Steam- 
chip Co. (1886) — ^and the case of The ‘‘RucAon'* — Ruahon Steamship 
Co. V. London Assurance (1900). 

(e) Survey Fees and Superintendence. — ^The execution of damage 
repairs usually necessitates emplo3dng a marine surveyor, and a 
reasonable charge for Ms fees and expenses is recoverable, in ad- 
dition to an allowance for the owner's superintendent where one 
is employed to supervise the repairs. The fees of a classification 
surv^or are also recoverable, but not the fees of an underwriters' 
surveyor, as the owner of the wrong-doing vessel is not concerned 
with the question of whether the injured vessel is insured cor 
not, but where the underwriters' surveyor is the only surveys: 
employed, except the classification surveyor, a reasonable allowance 
is recoverable {The Moliere/' 1925). 

(/) Loss of FreigM. — Where cargo is being carried under a bill 
of ladmg or other contract of carriage, and by reason of the 
cdBsicm the ship or cargo are lost car damaged and the 
h thereby prevented frmn earning the frei^t by not deliverii^ me 
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caij^ at destmatiaQ, !» is eatitied to ncover tbe aanocat so lost 
sri^^ject to dedoctioa for expenses saved. 

ForthenixKie, if thoe was a omtxact to load another caigo on 
conifdetion of the disdiai^ of that in couise of bdmg canrkd on 
the voyage on vdiich the collision occurred and the owner was 
pnsvented fiam earning that ulterior freight as a direct result of 
the ocffision. he would be entitled to recover the loss of that h«i£j>t 
less the expenses that would have incurred in eanuog it and 
deductions in respect of wear and tear and contingencies. 

(g) Wages and Mainimance of Crew and Other Expmm Deimded ^SSSSietStr’ 
in Arriving at Net Profit . — If the whole or any porticai of the ctew 2 *J^ 55 iS;^ 
are necessarily retadned (»i board a vessel dnr^ the period she isJ^Agsw 
detained in p(»:t for repairs or other purpose in oonsequaioe of a 
collision it conduces to clearness for their wages and cost of maia- 
tenance to be shown as a separate item in the claim, as the ordinary 
running expenses of a ship are usually deducted in arriving at the 
net profit as the basis of a claim for demurrage or loss of tinK. .The 
same remark applies to coal, oil fuel and stores, but the cn^.of 
marine insurance, protection and indemnity dub calls and nmnage- 
ment should not be deducted as these are running on during the 
period under repair as when the vessel is sailing. If, however, 
there is any diminution, of these expenses, such as reocrvety of 
laid-up returns, a credit should be allowed in respect of the amount 
recovered or not expended. Another advanta^ of showing these 
expenses as separate items is that if the vessd were making no 
pxr^t and the owner is not entitled to claim loss of profit, be is 
still entitled to recover the expense he has reascmably inconed for 
wages and maintenance of crew and coal, oil and stcaes daring 
the period the vessel was laid up for repairs. 

(A) Demttrrage or Loss ofTsme. — If avessdisdetainedforrepaasgn^ngl^ 
or other purpose in consequmice of a collision the owner is entitled 
to recovs* a sum equivalent to the net pn^t she would have eanied 
during that period. The law on this point was dearly stated by 
Ijord Bowen in the case of The “ Argeniino” (1888) as follows: 

A ship is a thing by the use of which money may be ordinarify 
“ earned, and the cmly question in case of a cdhskxi seems to me 
“ to be what is the use which the shipowmr would, but for the 
*' acddent, have had of his ship, and what (exduding the element 
" of unoextain and speculative and special profits) the ^scpamux, 

“ but for the acddent, would have earned by the use ^ her. It is 
“ o||t. fibis prind^ ahme that it is halstuai to alkm in ordmary 
" Q^ls damages for the time during wbidb the vessd is laid np for 
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repgdr, in adtf tion to the cost of the repairs themselves. But this 
** is merely an :^ppiication of the general principle, and is not the 
** measure in all cases of the loss. It might conceivably, upon 
** the one hand, be the fact that the damaged ship would not and 
“ could not have earned an 3 rthmg at all while laid up for repairs, 
** though such a case must necessarily be exceptional. In such 
circumstances nothing ought to be allowed for demurrage. Upon 
*^the other hand, the direct consequence of the accident might 
that the injured vessel was necessarily thrown out of her 
** €mplo57menT, not merely during the period of repair, but for a 
** longer period still. In such a case the loss could not properly 
be measured by the time taken in repairs alone/' 

This is the broad principle upon which demurrage or loss of time 
is allowed, and the question of the length of detention and the 
amount of the allowance are matters of proof as to how long the 
vessel has been detained, and what loss of profit the shipowner has 
sustained by reason of being deprived of the use of his vessel. 

If the vessel is under time-charter the question is simple and 
the owner is entitled to recover his loss of hire, less the expenses 
he has saved by reason of the vessel being laid up. 

If a voyage-charter or other engagement has been arranged and 
the vessel has not entered upon it and it is cancelled by reason of 
the collision, the owner is entitled to recover the amount he would 
have earned under the charter or engagement less the expenses he 
would have incurred in earning it, subject to considerations as to 
the empLoyment of the vessel after the completion of the repairs 
and she was able to resume service. 

If the owner engages another vessel to fulfil the charter and earn 
the freight the measure of loss is the amount paid for the use of the 
other vessel- Should the owner substitute another of his own 
vessels to fulfil the charter, the full circumstances require to be 
considered as regards the employment of the other vessel had she 
not been substituted for the injured vessel, and if she would not 
otherwise have been employed the owner may not be entitled to 
recover anything more than the extra expenses he may have in- 
curred over and above those that he would have incurred had the 
original vessel fulfilled the charter. The question is really one of 
proof as to whether the owner has sustained any loss and, if so, 
what amount he is entitled to receive in order to place him as nearly 
as possible in the same position as if the collision had not occurred. 

Whane tfaare has not been any loss of eamn^ under 
ticular diarter and the owner makes a gmeral daim for lossl^he 
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im of Ibs geoarai prmctke is to take the aiwage net 

otaiiiigs iimoediatdiy before and after the period of deteotioo, 
most be paid to the tawk in which the ve;^ is mfsloyed, 
and, speaking generally, it is quite usual to base the calodations 
on three voyages before and three voyages after the period of 
detention. 

If the collision damage repairs have not been effected but wiU 
require to be done later and the owner is entitled to recover the 
estimated cmt of repairs, it has now been held that he is also aa- 
titled to recover damages for the Icm of the use of his vessd under 
repair, but in arriving at the amount the |»robablc cirtminstaiioes 
at the time when the repairs are likely to be effected have to be 
taken into consideration, {The ** Ktngmay,'' 1918.) 

If the owners were not using the v^sel for trading but for thdr 
own purpc^es, such as canying their own products, the asse^moat 
of damages for the loss of the use of the vessel might be based m 
the current rate of freight or an allowance for loss of interest on the 
capital value of the vesi^L 

It frequently happens, especially in Scotland, that v^sels 
engaged in fishing are damaged by collision, and the question of 
loss of profits is difficult to determine, and depends on the best 
evidence obtainable as to what profit the vessel would have made 
but for the collision ; evidence of what other vessels earned is 
admissible. 

Another type of case that sometimes occurs in Scotland is that 
of a vessel under construction and whilst stUl in the buildeis’ hands. 
In such a case the measure of damages for delay is the loss of interest 
on the unpaid purchase money, plus any penalties due for mm- 
delivery by a specified date. 

The measure of damages for loss of time in the case of aoKm- 
trading vessels presents difficulties. Such vessels may be employed 
for utility purposes, such as warships, dredgers, lightships and craft 
owned by harbour or port authoriti^, or for pleasure, such as 
yachts and houseboats. 

As rq^ards vessels employed for utility purposes, the main 
princi^es to be applied have been held to be as follows : 

(i) If a substituted vessel or craft is hired, the owners of the 
injured vessel or craft are entitled to the eiqpenses of hire and 
reasonable attendant expaoses. (The ** Greki Hdme** 1897.) 

|ii) Where no substituted vessel or craft has bmi hired, the 
of damages would be the expenditure incurraii fa: wages 
cMcretir and other necessary chaises and loss of cm captal 
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and depreciation. (TAa " Susquehanna** iga6, and The “ Che- 
kiang** 19^6.) 

(iii) In the case of a vessel or craft owned by a public authority, 
such as a dredger or hopper barge, whidi it was intended to let 
out on hire, the damages for loss of time are capable of being 
assessed on a commercial basis. Instances of such a case sometimes 
occur on the Clyde, and in the recent case of The “ Tamarac ** 
(igzC) the Admiralty was awarded damages on sudi a basis in the 
case of an oil tank steamer. 

In the case of yachts and houseboats and similar craft used for 
pleasure the same principles would apply, but unless there was a 
reasonable possibility of letting such a craft out on hire, the assess- 
ment would apparently be based on loss of interest on cajutal 
during the period laid up for repair. 

Having explained the general principles for the assessment of 
damages for demurrage or loss of time, there is an important question 
to be considered when such time has been occupied by two sets of 
operations, such as other damage repairs or work on owner's account. 
The principles to be applied have been definitely and clearly laid 
down in several leading cases. In that of The ** Acanthus ** (1902), 
it was held that if a vessel were necessarily laid up for collision 
damage repairs and the owner, without interfering with those 
repairs or prolonging the detention under repair, took advantage 
to do some work on his own account which was not obligatory, he 
could recover the whole time occupied in effecting the colHsion 
damage repairs. The same principle was applied in the case of 
The CheUang ** (1926), where there is a full exposition of the law 
on the point by Lord Simmer in the House of Lords. In that case 
a light cruiser was damaged by collision, and when she was shortly 
afterwards laid up for effecting the repairs in dry dock the Admi- 
ralty decided that it would be a suitable opportunity to effect 
at the same time the annual overhaul which previously it had been 
arranged to commence a few months later. The House of Lords 
upheld the Registrar's report, awarding the Admiralty an amount 
for the loss of use of the cruiser for the period under repair, together 
with a sum in respect of the pay and allowances of the oflBicers and 
crew for the same period. The position is different if both op^a- 
tions were necessary, and according to the decision in the case of 
The ** Bcmerskam Grange ** (1905), the tes of time that is common 
to both operations is allocated to the first occurrence. In that 
event* M the second operation increased the time lost, the extra hiss 
of tiro would be allocated wholly to the second ^ 
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ll^saine ]3riiidpl^ axe apfdkd in Sa>t]aiid, as appeals ton the 
mcent decmcnis in the Court of Sessicm : VH^mm SMm^p Co* 

V. Ropfm supping Co. {1925). Ths **Hm$k** {1927) and Tk$ 
^*Cdinim^* {1929)* 

(i) Agency and Cod 0/ Cdbkgrmm md Pdfy Expenm. — Whm a ^gwcy 
coHisioii occurs the owner of the diip is usually put to amsiderrfde 
toible in arranging the repairs, paying the accounts, (wvidrng for 
the care and forwarding of the cargo, etc. For his extra sarvi» 
and expenses in connection with such arrangements a msmmhU 
aSowance is usuaUy made for agency amd petty expenses. Wcarik 
of this nature is frequently undertaken on behdf of all cxmcern^d 
by bodies such as Sdvage Assoaations and a reascmable BSmmm 
is made for their services and expenses- 

As regards adjusters* fees, if these relate solely to the adjustment 
of the claims on the policies on ship, freight or cargo, thqr do 
not constitute an item m the claim against the owners of the wrong- 
doing ship, but where the service are of a general nature, sqdh as 
arranging surveys, instructing auctidneers and apportioning 
proceeds of damaged cargo, a reasonable fee has been allowed. {The 
Calderon ** — ^in AdmiraUy Registry — 1913.) In the case of The 
** Normanstar** (1929) the adjusters* fees for preparing the ship 
and cargo claims for the purpose of the reference to the R^istrar 
of the Admiralty Court were allowed as part of the costs of the 
reference, it being held by Mr. Justice Hill that the course adopted 
had saved legal expenses which would have been allowed as cc^ts. 

Loss of and Damage io Cargo. * 

Wliere goods.are lost or damaged in consequence of a ccdlision 
the assessment of damages arising therefrom is the same as in tl» 
ease of breach of contract by the owner of a ship which is carrying 
the goods, and the general principle was laid down in the case 
Rodocamchi v. Milbttm in that it is the market value sdien the 

goods ought to have arrived that has to be adopted, irrespective 
of the goods having been sold “ to arrive " at less or more than the 
market value, and if there is no market value the invcHce value 
|dus a percentage for profit is adopted, provided that the goods 
were intended for sale. 

Where tl)^ goods lost were intended for use and not fisr sale, mrd 
the importer has not lef^bced tten, tar where the daimant is the 
damper in whom the property in the ^K)ds remained until ddiveied 
to ihft'oQDS^nees at final destination, efiect would be given to the 
fumfbmeiatal irtadi^ of pladng the owi|er in the saii» positkm 
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as if no collision had occurred by awarding Mm the invoice value of 
the goods as representing his actual loss. This principle was adopted 
in the assessment of damages for loss of cargo in the case of The 
** Rowan in the Court of Session. {Latrd Line v. Clan Line, 1926.) 

In that case the claimants were the owners of the cargo at the 
time of loss, and were either the sMppers in whom the property in 
the goods remamed until delivered to the consignees, or the con- 
signees themselves to whom the property in the goods had passed 
on shipment. In both instances, in order to place the claimants 
as nearly as possible in the same position as if the collision had not 
occurred, the measure of damages was the market value of the goods 
at the port of destmation on the date when they should have 
arrived, less any freight and charges which would have been paid 
there had the goods been delivered but were not incurred by reason 
of the goods having been lost. 

In those instances in wMch the claims were by the shippers 
m whom the property in the goods remamed at the time of loss 
and the invoice value for which they would have sold the 
goods represented the cost price together with their profit and 
prepaid freight and charges on the goods until delivered at desti- 
nation, having regard to the short transit between Glasgow and 
Dublin, the market value of the goods at destmation was taken to 
be the amoimt for which they would have been sold if delivered 
there. Such an amount also represented the claimants' actual loss, 
including loss of profit, less any discount wMch would have been 
* allowed for a cash payment. 

Where in consequence of a collision the course is reasonably 
adopted of forwarding the cargo to destination another vessel, 
the extra expenses of forwarding would be recoverable. {The 
** Achhbsier** 1920.) And where the cargo, such as coal, is reason- 
ably sold at a port of refuge to avoid the loss and expense which 
would be involved in discharging, storing and reloading it on board 
the vessel, for the purpose of effecting repairs to the sMp, the loss 
by sale is recoverable on the basis of substituted expenses. {The 
Minnetonka** 1905.) 

If the goods are damaged m consequence of a collision the 
measure of damages is the difference between the sound arrived 
market value, as in the case of a total loss, and the damaged value 
<m arrival or the proceeds of sale at destination or elsewhere, to- 
gether with any extra charges reasonably incurred for survjg^ fees, 
reconditioning and warehouse rent. 

If there is dday in the arrival of the goods at destinatmn. 
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they are mi daim|^, the mk mm that thore wm m 
daim for km of market, but the podticm would mm seem to be 
<me of evidatii^ and, subject to proof that the loss erf market was 
soMy caused by the coUisioii, such a daim would be allowed. In 
the case of Dtmn v. BucknaU Br(dher$ in 1902 the Court of Appeal 
held that wherever the circumstances admit of calculations as tp 
time of arrival and the probable fluctuation of the market bdng 
'' made with the same degree of reasonable certainty in the case of 
a sea or a land transit, there can be no reason why damages tm 
** late delivery should not be calculated according to the same princi- 
pies in both cases.** 

Deterioration by delay would also be recoverable if it were 
proved to be the direct result of the delay caused by the coUh^. 

(The Paramr 1877.) 

Loss of Personal Effects of Passengers and Crew. 

The loss is assessed on the actual value of the dothes and e&cts ***** 
at the time of the collision and not on the onginal cost nor on the 
cost of replacement, but in some cases regard requires to be paid to 
the nationality of the daimant, as articles of dothing are of mre 
or less value in some countries than in others : for examjrfe, in the 
United States dothing costs more than m this country. In arriving 
at the actual value due consideration must be given to the value of 
the artides to the owner, and it would not be correct to adopt the 
value for which the artides could be sold, except where the passenger 
or member of the crew lost his life in the collision and the daim is** 
made by the next of kin, in which case a lower value is adopted tbm 
if the daim is made by the owner himself. Illustrations of the 
basis of assessment for loss of effects appear in the case of The 
** Rowan'' (Laird Line v. Clan Line, 1926.) 


Zoss of Life and Personal Injury. 


hm^rnmie 

ptKtcsailli^nrf* 


Damages for loss of life and personal injury are on a different 
footing from other damages arising out of collisions at sea and they 
are not dealt with by the Registrar of the Adrmralty Court in 
England, but in both England and ScxJtland are dealt with by tte 
Court and the damages to be awarded may be left to a jury. 

In the case of personal injury the amount of the award would 
depaid on the station in life of the daimant and the nature and 
extent of incapadty, whilst in the case of hsB of life, in additkm to 
the question of the station in life of the deceased, regard requires 
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to be paid to the circumstances of the next of kin or dependents of 
the deceased and the extent to which they have sufiEered materially 
by the death of the person. 

Efioiis are now being made to arrive at international agreement 
respecting the amount of compensation payable for loss of hfe at 
sea as the basis of a maritime convention. 


Ifderest on Damages. 

Interest allowed in Admiralty is really part of the dams^es, so 
that the mjured party may as far as possible be placed in the same 
position as if the loss had not been sustained. 

In the case of total loss of ship it runs from the date of the col- 
lision, except where freight is allowed as well as the value of the 
vessel, and then it is allowed from the probable date of the com- 
pletion of the voyage. In the case of partial loss of ship the interest 
runs from the date on which the repair bill was paid, and the same 
date is adopted for incidental expenses and demurrage or loss of 
time. In the case of cargo claims interest is allowed from the date 
on which the goods arrived or would have arrived at their destina- 
tion. For loss of effects interest is usually allowed from the same 
date as the principal award. In the case of claims for loss of life 
and personal injury the question depends on the nature of the legal 
proceedings and the grounds of action, as such claims are on a 
diffacnt footing from other damages arising out of collisions at 
sea. 

The rate of interest allowed for ordinary collision damages is 
5%, except where liability is limited, and then only 4% is allowed. 

The practice as regards the allowance of interest on collision 
damages is in some instances different in Scotland than in England, 
but so fax as direct damages are concerned it is practically the same. 


Raie of Exchange, 

An English court of law can only award damages in English 
money, and if a daim is made in foreign currency, the rate ruhng 
when the loss was sustained would appear to be the basis to adopt. 
In the ca^ of The “ VoUurno ” (1921), where there was a claim in 
f ore^ ciirrency for loss of hire whilst undergoing collision 
repairs, it was held that the rate of exchange to be istkm was fttat 
ruling at the time of the detention. 



Dmmiges m Seo^tmi Formgit ComOfm. 

Wbikt tiie Scottish comts are not boood by dedaons ia the 
Eng^Ebh coarts, excqst the House of Lords, the pnndples of assess- 
meat of ccdiision damages are the same in both countries. 

In foreign countries there are material difierences. In &es 
U nited States of America the prind^des adcq^ed approximate to 
OUT own, but th€3ft& axft diSexienoes. In Continental conntrkai tlie 
question depent^s krgdy on the intorpietation of tibe <xKles of kw 
in force, and tbexe is not that series of antboritative ai^i Ukstrative 
decisions as we have in this conntiy which form a basis of 
meat of collision damages. It is to be hoped that having airived 
at international agreement as regards the mattm dealt with in 
the Maritime Conventions Act, 1911, it may be possible ia course 
of time to have an international code of the law of damages arising 
from collisions at sea. 

The following are illustrations of the assessment of collisacii 
damages In this country : awwffw. 


r. Total Loss. Tetiaia#. 

Claimed. AUowed. 

1. Value of vessd £9,000 £6,000 

(Amount allowed based on evidence 
of valuators.) 

2. Expenses of repatriation of aew . . 80 80 

3. Frdght lost on collision voyage . . 600 500 

(Deduction made for expenses saved.) 

4. Freight lost on voyage subsequent to 

collision 400 200 

(Deduction made in respect of 
expenses saved and contingencies.) 

5. Agency and expenses .... 25 20 

6. Loss of effects of crew . . . 780 620 

7. Loss of cargo, market value at destination 4,250 3 « 5 oo 

(Deduction made for freight and 
landing charges saved.) 


£15.135 £10,920 
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Partial Injury of Ship and Collision Damage Repairs 
Effected at Home Port concurrently with Prior Damage 

nsiflyinaipnor REPAIRS AND OCCUPYING SAME PERIOD. 


I. Collision damage repairs 

Claimed. 

£10,000 

Allowed, 

£9.750 

(Deduction made for discount 
obtamed.) 

2. Dry-docking, shoring, undocking and dry 
dock dues 

500 

250 

Halved between collision damage 
repairs and prior damage repairs.) 

3. Towage, pilotage and boatage to and from 
dry dock. ..... 

TOO 

50 

4. Coal and engine-room stores consumed 
transporting vessel to and from dry 
dock and in connection with repairs . 

50 

25 

5. Wages and maintenance of part crew 
retained on board during period under 
repair ...... 

80 

40 

(In Ken of wages of riggers, donkey- 
man and watchman.) 

6. Demurrage or loss of use of vessel whilst 
laid up for repairs .... 

2,000 


(Allocated to prior damage repairs). 

7. Classification surveyor's fees in connection 
with colKsion damage repairs 

15 

15 

8. Underwriters' surveyor's fees and expenses 
in connection with collision <^mage 
repairs 

- 60 


9. Owners' superintendent's services in con- 



nection with collision damage repairs 
and expenses ..... 

35 

■ 30 

10. Agency and petty expenses . 

25 ~ 

- ••‘I5 


£12,865 

£10.175 
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3- PAinrm Ihjoi^y of Sspdp, Ikcltoihg Salvage, Poirr of Eetogi 

EeJPEKSES, TEMFOEAEV REPAIIK, AH0 PeEHAKBHT KEFAIEsttjg 
Effecteo at Home Port Cohcitereetly with Special 
Shevev which was not Due, 5S5?^ 


I. Salvage , , • • £3,000 

Interest on salvage award • 100 

Costs re salvage award . . aoo 


а. Harbour dues at port of refuge, kndi^, 

storing and reloading part cargo dis- 
charged to effect temporary lepairs, 
surveyors’ fees and agents’ charges • 

3. Temporary repairs • . . , 

4. Permanent repairs at home port , 

5. Dry-docking, shonng, undockk^ and dry- 

dock dues . . . . , 

б. Towage, pilotage and boatage to and from 

dry doi 

7. Coal and engine-room stores consumed 

transporting vessel to and from dry dock 
and in connection with collision damage 
repairs 

8. Wages and maintenance of part crew 

retained on board during penod under 
repair 

9. Demuirage or loss of use of vessel whilst 

laid up for repairs. , . . , 

(Allowance based on average net 
earnings for 3 voyages before and 

ro, 

with collision damage repairs 
LI. Underwriters' surveyor's fees and expense 
in connection with collision damage 
repairs ...... 

{No owners* surveyor employed.) 

13. Agency ...... 


3 voyage after period of detention.) 
Qasriff cation surveyors fees in connection 


13. Damage to cargo by discharge at of 

refuge 

14, Loss of life of s^maa and injury to 

firfman 


Claiiiied 

AUoiMd. 

£3.300 

£3.300 

1.000 

400 

8,000 

1,000 

400 

8,000 

300 

300 

75 

75 

80 

80 

120 

rao 

3,000 

3,000 

30 

20 

70 

40 

25 

30 

£16,390 

£* 5.355 

500 

500 

450 

450 

£17,240 

£* 6 . 5*05 




PART II 

INSURANCE AGAINST LIABILITIES TO 
THIRD PARTIES 




CHAPTER VI 

Iksiijukce aoaikst CoixisioK Ijmuxwm 

Liability lor oolUsloii damages sot recovemble m palky 
as a loss by perils of the seas. — Origin and devek^pwwsiit ci 
Collision Clause. — Old form of clause.-— InsertKWi of pfmmioii 
as r^ards costs. — Introduction of prinaple of cross-^habiities^ 

—Exclusion of damage to harbours, wharves, pers and 
similar structures, cost of removal of obstructions, and daiim 
for loss of life and personal injury. — Introduction of sister- 
dnp clause. — Cdlision Clause only affords partial protection 
todupowner. 

Liability for collision damages is not covered undtar an ordinary Odsbn* , 
msuiance policy on ship as a loss by perils of the seas, and the 
origm of the O>}lision Qaose, or Ruimiog Down Clause as it is 
sometimes called, and to a large extent its develc^xnent, are tiiie 
result of actions brou^t against underwrites in respect of clanos 
for wdiich the Courts held that there was no right of recovery witfiki 
the tenns of the ^policies of insurance. 

The introduction of the clause was in coosequence of the dedsaon 
in the case of De Vaux v. Salvador (X83S). In that case, a sdiip 
i|une into collision with a steamer, and both of them sustamed 
cSbsiderable damage for which each vessel was found to be eqaa&y 
in fault. On the basis of single lial^ty the ship had to psy a 
balance to the stunner, which the owner of the ship sou^t to 
recover under the policy on the ship as a pertkolar average loss 
caused by penis of the sea. Ihe Court, per Lord Denham, 
h^ that the owner could not recover on the groumd that the 
liabSity to pay the sum in questioa was neither “ a iwoessary nor 
“a pnxrimate effect of the perils of the sea, hot (one) grown^ aet 
*' of an arlntraiy provision of the law of aatk»&" 

Tbk decirion did not affect the position that loss or damage 

siKtained by coUisioa is a tess fay pei^ of the sea ; Hcsfai'apfMI 

€ - * 
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to the damages i^yable by the owner of a vessel in consequence of 
his vessd colliding with or doing damage to another vessel by reason 
of i^ligent navigation. 

One of the earliest forms of the Collision Clause which was 
inserted in policies in consequence of this decision was in the 
following terms : 

“And we the assurers do farther covenant and agree that 
“ in case the said vessel shall by accident or negligence of the 
“ master or crew run down or damage any other ship or v^sel, 
“ and the assured shall thereby become liable to pay and shall 
“ pay as damages any sum or sums not exceeding the value of 
“ the said vessel and her freight by or in pursuance of any 
“ judgment of any court of law or equity given in any suit 
“or action defended with our previous consent in writing, we 
“the assurers shall and will bear and pay such proportion of 
“ three-fourth parts of the sum so paid as aforesaid as the sum 
“ hereby assured bears to the value of the said vessel and 
“ her freight.” 

The restriction of the indemnity to three-fourths was intended 
as a safeguard in order to ensure that precautions would be taken 
by the master and crew to prevent the vessel from colliding with 
another vessel, but it is doubtful if any such restriction could prevent 
collisions occurring, and the increased values of the property at 
risk and the extent of the liabilities involved have n^essitated 
dupowners insuring against the remaining one-fourth, which is 
done by a full four-fourths collision clause or by entering the vessd 
in one of the various mutual Protection and Indemnity Associations 
which were established to protect and indemnify shipowners in 
respect of these and other liabilities. 

There was an important development as a result of the decision 
in the case of Xmos v. Fox (1868}. In that case the owner of a 
vessel was sued for the loss of another vessel which had been sunk 
as a result of a collision with his vessel, and he successfully defended 
the daim and thereby escaped liability, but incurred certain costs 
which he sought to recover under the policy on his vessd which, in 
addition to the sue and labour dause, contained a collision clause 
in the form in which it was originally introduced, whereby the under- 
writers agreed to indemnify the owner for three-fourths of any 
damages he might have to paybyreason of his v^sel a>niding with 
another vessel. Although the consent of the underwriters had to be 
obtained to the action being defended, there was no spedfic provision 
in the danse that the underwriters were also liable for cc^ in 
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deisg ao 'tten tbor been (^btaioed, bi tboae ^-• 

aanstanca ilie owner sonii^t to noo)*er tbe costa under tlie sue 
and labour danae in the poiky m the ground that, had thef not 
bees incnmd, there would have been a daim on und et w titm 
oiider the coSiskm danse. The Court rejected the daim on the 
gnmnd that the sue and labour danse rndy api^kd to tlm oedinarf 
petib covered by the policy and did not ext^ to those oovend 
by the collision dause, whi^ was a separate and distinct ocmttact 
fimm that ccmtained in the poliqr itsdf. 

In ocmseqaence of that a pata^iqdi im added to the 

danse providing that wbwie the liability of the vessel for a odliena 
had been contested with the ccmsent of the onderwritaa they 
would pay three-fourths of the costs. 

A further develojHnent took place as a result of the decision in 
the case of The " Balnaaraig " — The London Stemnskip Omnon’ 
Mutual Insurance Association v. The Grampian Steamship Co. 
1^890), where the prindple of single liability was api^ied in connec- 
tion with a daun made under the Collision Clanse. 

The principle of single liability was laid down in the case of 
JAe “ Khedive " — The Stoomoaart Maatschappy Nederland v. The 
Peninsular & Oriental Steam Navigation Co. (1^2), that whane two 
vessels are in collision fear which both are to blame there are not two 
liabilities, one on the part of the owna: of eadi vessel to the owner 
of the other vessel for one half of the loss of the other, but only 
one liability on the part of the owner of the vessel that has done 
the greater damage for the difierence between half of the loss of the 
one vessel and half of the loss of the other. The Maritime Conven- 
tions Act, Z9|Z. fs-ovidai that the division might be in other 
proportions than one half and one half, having regard to the di^ree 
of fault, but that Act did not affect the prindple of single liability. 

The application of this prindfle produced a peculiar result in 
the case of the “ Balnacraig,” the owner of whidr received a balance 
from the owner of the other vessel after deducting one-baH of the 
damage done to that other vessd, and it vras held that he was not 
entitled to recover under the coliision dause in the policy any 
pertion of that amount so deducted for dama^ done to the other 
vessel, because as a matto of fact he had not paid an3dhing to the 
owner of the other vessd. 

As a result of this (kdsion a paragrapli was added to the odUsioa 
danse providing that when both vessels are to HanM, thm unless 
the liaWIity of the owners of (me or berth of tl« vessds hecomes 
limited by law, daims nnder the dause shall be settled on the 
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principle of cross-liabilities, as if the owner of eadi vessel had been 
compelled to pay to the owner of the other vessel such one half or 
other proportion of the latter's damages as may have been properly 
allowed in ascertaining the balance or sum payable by or to the 
assured in consequence of the collision. 

The daims recoverable under the collision clause were consider- 
ably restricted by the introduction of the proviso at the end of the 
dause to the effect that the dause shall not extend to any sum 
which the assured may become liable to pay for removal of otetrac- 
tions under statutory powers, for injury to harbours, wharves, 
piers, stages and similar structures, consequent on such cdilidon, 
or in respect of the cargo or engagemaits of the insured vessel, or 
for loss of life or personal injury. 

As was seen when considering the nature of the damages which 
an owner of a ship may be liable to pay arising out of a collision, 
such consequential losses may form part of the damages he may be 
called upon to pay, and under the collision dause as originally 
introduced differences arose as to whether such consequential 
ic^es were recoverable thereunder. 

In the case of Burger v. Indemnity Mutual Marine Assurance 
Co, {xgoo)j, the ship insured came into collision with a tug, which 
thereby became a wreck. The wreck was removed by conservancy 
commissioners under statutory powers, and the owners of the tug 
r^overed from the owners of the ship the expenses of removal 
which they had been compelled to pay to the commissioners. The 
owners of the ship sought to recover the amount from their under- 
writers under the coBision dause in the pohdes which provided 
that the underwriters would indemmfy the assured in respect of 
any sums that they might be found liable to pay “ in respect of 
injury to such other ship or vessel, etc." The Court held that 
the cost of removing the wreck paid by the assured as part of the 
collision damages was not a sum paid " in respect of injury to such 
" other ship or vessel " within the meaning of the collision dause, 
and that the assured was not entitled to recover it from the under- 
writers. 

In Taylor v. Dewar (1864), decided in an English court, it was 
hdd that daims for loss of life whidi the owner of a ship had been 
compelled to pay by reason of his ship colliding with another ship 
were not recoverable und^ the collision dause, but in Scotlfnd 
the Court of Session held that such daims were recov^ble — The 
Ex&^sior Co, v. Sfmih {i860), and Coey v. Smith (i860). 

Any uncertainty about the right of recovery th® coIlisk>n 
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dntse for sadi ooneeqoential loses was sc^ at nst bf flie intsO' 
dnction of the proviso wliik^ e^Bifaides them. 

On the other hand, the apf^katkai of the colhsian danse was 
extehrfed to a cdSisicHi between two vessds behxiging to the same 
owner by the introduction of the asto'-ship danse. This was in 
cooseqnenoe of the dedsion in the case of Simpson v. Thompom 
(x^). That case was in respect of a colUsion between two dtipa 
bdonging to the same owner, and <Mne of them, with caxigo on board 
not betonging to the shipowner, was sunk by the fanlt of the other 
ship. The daims exceed the limited liability of the wroag-daing 
ship, and the shipowner paid into Court the amount for adiidi be 
was entitled to limit his liability under the Merohant Shipping Act 
The un^miteis on the ship which had been sunk, who had paid 
a total loss, sought to recover a proporticm of the limited liability 
fund paid into Court apjdicable to the value of tl» ship udiidt was 
sunk, but the Court held that they were not entitled to any portkai 
of the fund as the rights they acquired by subrogation on paying 
the total loss were no greater than those possessed by their assured, 
and that in that instance there were no rights as the shipowner, 
as the owner of the innocent ship could not sue himself as owner 
of the wrong-doing ship. 

Ihose are the mam features respecting the origin and devdop- 
ment of the collision dause. ■SK'S^wSSta 

Under it the shipowner is not indemnified in respect of all the 
damages he may be called upon to pay to third parties arisu^ out 
of the Diligent navigation of his vessel ; it only protects him against 
some of those damages, and then only to an extent not exceedmg 
three-fourths, in the event of his vessel being in actual coUisfon or 
contact with another vessel, and the right of recovery is restrided 
to the damages for which he is liable and has paid for mjory caused 
to another vessel, the cargo on board that vessel, loss of fre^t on 
that cargo or the engagements of the other vessel, loss of passage 
money, and loss of or damage to the personal effects of passengers 
and crew. 

Fonneriy there were a number of diSenmt forms of 
dause in use, but they have largely b«i supaseded by the form 
of fnWisM wi dause appearing in the clauses issued by the Institute 
of Lcmdoii Underwriters, and it will be well to confine attmtioi) to 
the tesms of that particular dause. 
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CHAPTER VII 
Institute ComsiON Clause 

Terms of clause — Separate contract — Clause can be 
invoked in case of each collision. — ^Position of charterers — 
Damages paid to owners of third vessel. — Clause only affords 
partial protection to assured. — Meaning of ''collision.” — 

Tug and tow. — ^Meaning of " ship or vessel ” and ” liable to 
pay and shall pay.” — ^Indemnity confined to three-fourths — 

The proviso excepting specified damages. — ^Special forms of 
clause. — Freight collision clause — Warhke operations and 
collisions. 

The inresent form of the Collision Clause, with the Proviso and 
Sister-ship Clause incorporated therein, as issued by the Institute 
of London Underwriters, is as follows : 

And it is further agreed that if the Ship hereby Insured shall 
come into collision with any other Ship or Vessel and the Assured 
shall in consequence thereof become liable to pay and shall pay 
by way of damages to any other person or persons any sum or 
sums in respect of such collision the Undersigned will pay the 
Assured sudi proportion of three-fourths of such sum or sums 
so paid as their respective subscriptions hereto bear to the value 
of the Ship hereby Insured, provided always that their liability in 
respect of any one such collision shall not exceed their propor- 
^^tionate part of three-fourths of the value of the Ship hereby 
Insured, and in cases in which the liability of the Ship has been 
contested, or proceedings have been taken to limit liability with 
the consent in writing of the Undersigned, they will also pay a 
like proportion of three-fourths of the costs which the Assured 
dhall thereby incur, or be compellai to pay ; but when both 
** Vessels are to blame, then unless the liability of the Owners of 
** one cr both of such Vessels becomes limited by law, claims under 
this clause shall be settled on the principle of cross-liabilities as 
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" M tibe 0mm td eadi Veaad had beea ocsii^>dSeii to pa; to the 
" Ownem of the other sndi Vessds sodi oae>ha]f or other •pn- 
"portiaB of the latter’s daiaoeges as may ham beea praficsiy 
" aOSwed in asoertaining the balance or sum payable w to ttw 
*’ Assured in oonseqQence of such ccdliskm. 

“ Provided always that this danse shall in no case extend toi 
*' any ssm which the Assured may beoHXM liable to pay, or shall 
"pay ftsr temoval of obstructions nn^ statsteny powess. for 
" injnty to harbonrs, wharves, pien. stages and stadar str nctace s . 

" consequent sneh ccdlision ; or in respect of the cargo or enpfo- 
" ments of the Insured Vessel, or for }(»a of life or personal inpry. 

“ Sh<m]d the Vessel hereby insnred come into coOiskm with or 
"receive salvage services frm another Vessel beliniging whdfy 
" m- in part to the same owners, or tmder the same managemesit, 

" the Assnred shall have the same ri^ts under this polky as they 
" would have were the other Vessd entirely the property of owners 
“ not interested in the Vessd hereby insured ; but in such cases 
" the liability for the collision or the amount payable for the services 
“ rendered ^all be referred to a sole ariatrator to be agreed upon 
" between the Underwriters and the Assured." 

The first consideration is that the eSect of the words " it is sttmm 
" further agreed " is that the contract amtained in the cedhskm “"*****• 
danse is a separate and distinct contract from that contained in 
the policy itself, and that Underwriters are lialde for daims faBing 
nnder that danse in addition to those recoverahtei under the po&y. 

Another consideration is that the agreemeat to indemn% tte Arfnjr|ir w 
assured in respect of damages arising ont of "'my om sneh 
collision " entity the assured to invoke the daiue in the case 
each collision in which the ship insured is involved dnrii^ the 
cmrency of the policy. This prant is of importaime in cases where 
there are more than two vessels involved and the question of limi- 
tatkm of liability arises. The question vdietber wdbat ocenmd 
constitutes tme collision or two or more coQiskms is one of fact, and 
depmds not on the lapse of tiine between the collisicxui, bat vribether 
they are the result of the same act of negligence. If they are. then 
it craostitotes one coUisioa and the hmitatkm of liabiMty appiks to 
toe a^iegate damages arismg ont of that act negligence, arid there 
is only tme dam nneter the collision danse. If the ooUisk»s are 
hddaot to have ansea fxom the same act of uegj^uce. the owner 
is liabfe up to toe extent of his liahilityin re^)ect each odBWon, 
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and consequently can claim under the collision clause in respect of 
each collision. 

It will be noticed that by the addition of the words “ and 
charterers ” after the word assured/* which appear in some 
forms of the collision clause, especially those used in connection 
with American vessds, the collision clause applies to the damages 
which the charterers may be called upon to pay arising out of the 
collision of the vessel with another ship or vessel. This may arise 
where the charterers provide the crew and are thereby responsible 
for the navigation of the ship. As was seen when the Maritime 
Conventions Act, 1911, was under consideration, the provisions 
of the Act apply to charterers by demise, and by the Merchant 
Shipping Act, 1906, Section 71, the right to limit liability 
granted by the Merchant Shipping Act, 1894, to the owners of a 
ship was extended to charterers who by reason of the terms of the 
charter-party are in control of the ship by providing the crew. 

The addition of these words to the collision clause was in 
consequence of the decision m the case of The Barnstaple ** — 
Boston Fruit Co. v. British & Foreign Marine Insurance Co. (1906). 
In that case the charterers, who had provided the crew and had 
thereby been held liable for the damage caused by the collision of 
the vessel with another vessel by reason of the negligent navigation 
of the ship, sought to recover three-fourths of the damages they had 
paid from the Underwriters on the policy on ship containing the 
collision clause which the owners of the ship had effected, but the 
Court held that the charterers were not entitled to the benefits of 
the policy and could not recover ; the conditions of the oiillision 
dause had not been fulfilled as the owners were not liable for the 
collision damages in question. 

A further point to be noticed is that the damages recoverable 
under the collision clause are not confined to those paid to the 
owners of the other ship or vessel and the property on board, and 
the words '' any other person or persons ” extend die indemnity to 
damages paid to any third person in consequence of the collision, 
provided the damages are not of a nature as are expressly exduded 
in other portions of the dause. In France, Fermick & Co. v. 
Merchants* Marine Insurance Co. (1915), a steamer in proo^ding 
up a river collided with another steamer and caused her to collide 
with a third steamer and was held liable for the damages sustained 
by both st^Emers* The Court hdd that the owner of the wrong- 
doii^ steamer was entitled to recover under the collision dause 
three-fotarths of the damages paid not only to the steamer with 



iMSirrvre ocxjucuok ciause 


79 

h» ve^ had heea in actual oofiisioa. bat aim the damaps 
he had jHud to the ownos (d the third vessel, because such damaps 
were a cooseqaesice of the first cdiUsioa,aiid t)» tunuis of the third 
vessel came within the meaning of " any other person or penoos " 
mentioQed in the clause. 

A very important point to b«ur in mind about the oc^akwJjgJjLSr" 
clause is that it only affords the owners or chartenHs of a dtip SJjfc^JSSSi, 
a partial indemnity in respect of the damages they may be * — w* 
osmpelled to pay by reason of the nq|lig«at navigabbo of the 
ship. 

As was seen when the qnestkm of the Measure of Damages was 
un^ consideration, the damages whkh require to be paid fay the 
wrong-doing ship are those which flow directly and in the usuai 
course of events from the accident due to the negligent navigatioo 
of the ^p, whether there has been actual contact or not between 
the vessels, and the damages consist of direct damages and con- 
sequential damages, such as loss of or damage to a vessel, mcloding 
expenses incidental to the repairs, salvage and general average 
expenses, loss of the use of the vessel or demurrage, loss of and 
damage to cargo, loss of freight and passage money, loss of the 
personal effects of passengers and crew, loss of life and personal 
iniuiy, and damage done to a third ship or stationary object, such 
as a pier or a wharf, in consequence of the collisimi, also tiw cost of 
removing the wreck of the other vessel. 

It is only in respect of certain of those damages, and then oofy 
to a limited extmit, that the collision dause affords peoteetkm to 
the assured, and the restrictions to the r^ts of recovery may be 
summarized as follows : 

(a) The fxovlsion that the ship shall “ come into cdlimon with Actmt w n* 
“ another sMp or vessel ” esodudes these cases where there ims not 
been any actual contact between the two vessels, as where ttooug^ 
negligent navigation a vessel causes another to alter her oomm 
whereby die is driven ashore or collides with another ship, or 
where thioui^ excesdve speed she causes another ship <x a filter 
to range against a wharf whereby damage is sudaii^ 

An exception may reqmre to be made where the irraned ve««l»»j5*»»*j^ 
is in tow of a tug, and it is the tug whkh collides with the other SnSw. 
vessd fco' vdikh the owner of tl^ ship k hdd witcdly or pei% 

Hahlfi by reason of the fact that notwithstanding that the motive 
power is is the tog, those on board the shqi are in contxrd ei the 
navigatkai, thereby midering the ownm of the ship liable lor the 
damage dtoie by the tug owing to the negligencse or contxibataiy 
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n^iig^ce of their servants. In the case of The ** Nidbe ** — 
McCmmn v. Baine (xSgi), where damage was done to a thkd vessd 
by reason of the tng colKding with her, for which the owners of the 
ship recovered damages from both the tow and the tug, the Court 
held that the owners of the tow were entitled to recover und^ the 
collision danse the damages that they had been compelled to pay 
to the owners of the other vessel on the ground that the collision of 
the tug must be taken to have been a collision of the ship insured 
with the third vessel, the tug and tow in the circumstances being 
regarded as one. 

In marine insurance, a restricted meaning is attached to the 
word collision ” as applying only to actual contact of one vessel 
with another vessel {Richardson & Burrows, 1880), but the context 
may imply a wider meaning. In the case of Union Marine Instance 
Co. V. Berwick (1895), a vessel was insured against risk of loss or 
** damage through collision with any other ship or vessel, or ice, 
" or sunken or floating wreck, or any other floating substance, or 
** harbours or wharves, or piers or stages, or similar structures.*' 
The vessd was lost by being driven by the wind against a break- 
water, and it was held that the loss was caused by collision *' and 
was therefore within the words and covered by the policy, in the 
case of Munroe ” {1893) damage caused by grounding on a sunken 
wreck was held to come within the meaning of the words : ** damage 
“through collision with any other ship or vessel or . . . 
“sunken . . . wreck.*’ Any doubt that might otherwise exist 
as regards the meaning of the word “ collision ” in the collision 
clause is removed by the use of the words “ any other drip or 
“ vessel.” These words not only restrict the construction of the 
word “ collision ” but also the nature of the obj&t damaged, for 
whidi there is a right of recovery imder the collision dause, and the 
assured is consequently not protected against liabilities due to his 
vessel running into a dock wall or quay or a breakwater, or any 
ob]^ which cannot be described as a ship or vessel 
Neawngc^ The meaning to be attached to the words “ any other ship or 
“ vessel ” has already been dealt with in the Introduction, and the 
words may be taken to include any seagoing vessd, a lighter or 
barge or similar craft used in navigation, also a ferry, a floating crane 
or afloating elevator, but not a gas float or a fleeting landing-stage. 

It is sometimes difficult to determine whether tiie ob|ecfc with 
which a vi^sd collides is a drip or vessd within the meaning of the 
dause, and i^^ard must be had to the construction of the object 
and tibe use to which it is put. 
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Tbe woixls aim iadaie part <d a vessdi's eqapmoit, and aibere 
a vtssdl stsrock open tlw andMr ol another ve^ this was hdU to 
be a odHskm with the latter {M0rgeits v, Ocem Acciietd & G im n mbe t 
Catpan^tm, xgoi), bot the dedaon vras othenrise aduse a steamer 
fdS fool of nets attached to, bat a mik distant from, a fishing vessel 
(Bmneti Steamship Co. v. Hull Mutual SUemuMp ProtetUng dr 
Indemnity Assocudiofu, 1914). In Chandler v. Blogg (1S9S), vibere a 
steamer ran into a haU-sulmerged barge which had just paevkHidjr 
been run down by another vessel and was snbseqaoatfy raised and 
repaired, that was held to be a “collision'’ within the tenns oi tlw 
policy, but the position would be different if the object were an 
actu^ wreck. 

(6) The words " become liable to pay and shall pay way td 
" damages to any other person or persons any sum or sums in res^sect 
" of such collision ” further restnet the right of recovery unckr tbe 
collision dause. 

In the case of Thompson v. Reyndds (1857), a vessel which was 
liable for a collision with another vessel was sold by twder of the 
Admiralty Court for less than her value, and the jaoceeds of sale 
were paid over to the owner of the injured vessd in satisfaction of 
his damages. The vessel was insured with the collision dause, 
and the underwriters were held to be liable undm* that clause for 
no nwjre than three-fourths of the sum for nrfiich the vessd had 
been sold, that being the extent of the liability of the wrong-doing 
vessd and the sum which the owner must be taken to have paid 
to the owner of the innocent vessel. 

The assured must not only be liable to pay, but must also 
have paid the dmnages, and the words consequently restrict the 
right of recovery under the dause in the event of the insolvaicy of 
the assured, and apart from special agreement with underwriters 
the latter would only be liable for their la-oportion of the actual 
amount which the owner of the other vessd had actually received 
from the assured. 

Apart from the sister-ship dause these words would prevent 
the collision dause being applied to the case of a coUidon ^ween 
two vesds belonging to the same owner as he could not be liable 

to pay daiBages to faimsdf . 

The words also prevent the assured from recoverir^ anythii^ 
nodar the collision dause where both vessds are to blmne and he 
receives a sum from the other vessd, and the cross-liabilities section 
of the dause does not apply reason of the liability of ooe or both 
of the vessds becoming Kmi^ by law. On the basis of sini^ 
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Kabffity the assured does not pay anything in respect of the damages 
to the other vessel, but receives from the other v^sel which sustained 
the lesser damage the proportion of the limited liability fund ^ 
applicable to the balance of one-half or other proportion of his 
damages after deducting one-half or other proportion of the damages 
of the other vessel. 

A simple example will illustrate this important point, adopting 
the figures shown on pp. 44-46. Two steamers C ” and “ D 
are in collision, " D '' being sunk, and both are to blame, “ C to 
the extent of two-thirds, and D to the extent of one-third. 
The value of D is £90,000 and the damage to C is £15,000. 
The owner of '' C limits his liability to £60,000, and the owner of 
D '' ranks on that fimd for £55,000, arrived at by deducting the 
liability in respect of the lesser damage from that of the greater, 
and receives £20,230. 

The owner of D,” not having paid anything to the owner of 
** C,*' cannot recover anything under the collision clause in respect 
of the proportion of the damage to ** C '' which was deducted in 
arriving at the balance for which the owner of D was entitled to 
rank on the limited liability fund paid into court by the owner of 
C." The set-off is only in respect of the damages of the respective 
vessels and does not apply to claims for loss of lif^ or personal injury, 
nor for damage to cargo unless it is the property of the shijxiwner. 

(c) The next restnction is that the assured can only recover 
three-fourths of the damages not exceeding three-fourths of the 
insured value. The words in the clause axe "‘the Undersigned 
(t. e. the Underwriters) will pay the Assured such proportion 
“ of three-fourths of such sum or sums so paid as their respective 
subscriptions hereto bear to the value of the ship hereby insured, 

“ provided always that their hability in respect of any one such 
“ collision shall not exceed their proportionate part of three-fourths 
“ of the value of the ship hereby iusured/* 

Some of the earlier forms of the clause provided that claims 
under the clause should be calculated on the basis of a value of not 
less than £8 per ton which is the maximum liability under the 
Merchant Shippmg Act, 1894, in respect of damage to property, 
but the form of dause at present in general use avoids the compli- 
cations arising under the old forms of the dause and protects 
underwriters to the extent that they cannot be liable for more than 
three-fourths of the insured value in respect of any one collision 
so far as damages in respect of property are concerned, apart from 
interest and costs, and if the insured value is less than the maximum 
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Iwbflitjr of j£8 per ton, tbe oemer can protect Itimsclf I37 insoi^ 
the balaiioe cS his liability onder an excess cdOinon dhuase viiidb 
mB be considexed later. 

The foQowmg axe simfde illnstiatioas of tbe e£kct ci this part 
of tbe danse; 

1, Steamer insured for £40,000, valued at £48,000. 

Ma x i m u m collision hatnlity for damage to property 

@ £8 per ton {3l>fiOO 

Three-fourths t. £24,000 

If insured vdue £48.000, pas^ £24.000. 

Amount insured £40,000, will pay £ao,ooo. 

The Assured is uninsured to extent of £4,000, and also bean dw 
remaining cme-fourth or £8,000 himself unlm he recoven &e latter 
amount from a Protection and Indemnity Assodatkm. 

2. Steamer insured for £20,000, valued at £20,000, 

Maximum collision liability for damage to property 

@ £8 per ton £28,000 

Three-fourths £21,000 

Amount insured £20,000 ; pays three-fourths of 

vessel’s insured value, or ... . £15,000. 

The Assured has to bear the difference between £15,000 and 
£21,000, namdy £6,000, in addition to the (me-fouxth, oan^y 
£7,000, unless he recoveis tbe former under an excess cdlisbo danse 
or is covered in respect of both amounts in a Protectkm and 
Imkmnity Association. 

(d) The proviso a|^)«tiiag at the foot of the cdlisirei danse 
ccmstitutes an extensive restriction of the lialdities of underwriters. 
The operation of the exception is twofold ; it prevents the under- 
writers from bang kable for such damages wbea they are paid 
direct by the owner of the ship insured, apart from the xestnctioQS 
in the eaiiier part of the dause, and also when they form part of 
the damages payable by hun to the owner of the other -vessel 

This exception has been the subject of several dedricms. In tiw 
case of the “ Norii BrUain ” (1894), the ownm of the vessd instned, 
which was partly to blame for the collision with another vessd 
whidi was sunk, paid the owners of that vessel as pert of the odH- 
skm damages one-half of the sum which th^ bad beeu cmnipetoi 
to pay to the authorities for removing the wreck, and tb^ sot^^ 
to recover this sum as part of thdr claim under the cdhskm danse. 

The Court 1 ^ that the underwriters were exempted from 
liability for any sum vriddr tbe assured was ihfoie to pay. whether 
by way of dama^ or otherwise, for the removal of obstracrions 
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coaseqaest oa ccdlisioa, and that the exception was not restricted 
to any stnn which the assured was liable to pay otherwise than by 
way of damages for the mnoval of obstructions consequent on 
collision. This decisiori was approved in the cases of 
(rSgS) and Chapman v. Fisher {1904) . In the latter case the steamer 
insured, whilst proceeding up the Clyde, ran into a steamer which 
was sunk in the river, and theClyde Navigation Trustees had engaged 
a Salvage Company to raise her. In consequence of the collision 
further damfege was done to the vessel, some of the Salvage Com- 
pany's plant was damaged, and the cost of raising the vessel was 
increased by reason of the collision. The owners of the steamer 
were liable to pay for the depreciation in the value of the otha: 
vessel, the loss of the Salvage Company's plant and the increased 
cost of raising the vessel, and as these damages exceeded their 
liability the owners took steps to limit it and sought to recover 
three-fourths of the whole amount under the collision clause, but 
the Court, whilst admitting the items for depreciation in the value 
of the other vessel and the loss of the Salvage Company's plant, 
held that by reason of the exception the underwriters were not 
liable for the proportion of the limited hability fund applicable to 
the increased cost of raising the vessel. 

The result is that the right of recovery under the collision 
dause, appearing in the ordinary Institute Hull Clauses, with the 
proviso and the sister-ship clause incorporated therem, is restricted 
to three-fourths of the damages paid in respect of the" loss of or 
damage to the other vessel caused by actual contact, riie cargo 
or other property on board-thereof, the freight, passage money and 
engagements of the other vessel and loss of or damage to the pa^sonal 
effects of the passengers and crew on board that vessel, induding 
the same loss^ in respect of a third vessel or other vessels which 
may be involved in a collision for which the insured vessel may be 
wholly or partly to blame, and where both vessels belong to the 
same owner the assured has the same right of recovery under the 
collision clause as if the other vessel were the property of another 
owner. 

As regards the damages which are exduded by reason of tihe 
exceptions contained in the proviso, it may be mentioned that 
there are some spedal clauses which cover the whole or some of 
them. 

In the Institute Lake Time Clauses (Hulls) the proviso to the 
coflidon dause does not contain the exception of "'injury to 
^'harbours, wharves, {uos, stages and similar structures" in 
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it is provideii that liability under the ooUiaon dune shall oteod 
to odthakos with lafts. 

1q the Institute Ihitch Hull Form damage to statiooarf 
perQr is exptessly included by the proviso bring in the fdikmiet 
tenns: 

" 'Diis clause shall also extend to any sum or sums which the 
" Assured may become liable to pay or shall pay fmr injiay to 
" harbours, wharves, piers, stages or rinular structnNB, but riiaB 
“ in no case extend to any sum or sums vdikh the Asmred maty 
" become liable to pay or riiall pay for removal of c^tructkais 
'* under statutory powers or in respert of the cargo or engagements 
" of the insured vessel, or for loss of life or personal injury." 

The collision clause appearing in the Institute Port Risk C3aiises 
and the Institute Clauses for Builders' Risks expressly covers * *** ^ ”**- 
excepted damages mentioned in the proviso to the mdinaiy form 
of the collision clause by the addition of the follown^g para^rs^ : 

“ This clause shall also extend to any sum which the Assured 
" may become liable to pay or shall pay for the removal of obstrnc- 
" tions under statutory powers, or injury to harbours, wharves, 

“ piers, stages and similar structures, or for loss of life or personal 
" injury, consequent on such collision.” 

Where an insurance is effected by a sMpbuilder against the risks 
covered by the Institute Clauses for Builders' Risks, induding the 
collision danse and the protection and indemnity clause, and the 
polides are in the name of the owners, in order to obviate difficulties 
arising in connection with liabilities to third parties for ooBiaicn 
damages and damage to stationary property, it is desirable that 
the following clause should be inserted in the policies : 

" It is agreed that the shipbuilders shall not be fxrejndiced by 
“ the policies being in the name of the shipowners so far as tlw 
“ shipbuilders' interest in the ve^el or their liabihty to third parties 
*' in respect thereof are concerned.” 

Where the hull and machinery are separatdy owned 
sepaxatdiy insured, as is frequently the case as regards USySa 

imder constructim and before delivery to the Owners, and damage 
is caused by the riiip to another vessel or to a dock, wharf or pier, it 
is u^ial to divide the amount of the liability for the damage done 
between the two sets of policies cm hull and B oac hiner y respectively, 
in proportion to the value of the two interests at the tiiae of tibe 
acddeit, but, stricty spealdng, having r^ard to the inddenoe of 
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liabiKty of the owner of eith^ the hull or machinery as the em|ioy^ 
of the person who is at fault for causing the damage* the daim 
should attach to the policies eSected by him provided they contain 
the cx>llision dause or the protection and indemnity dause und^ 
whichever dause the daim falls. 

As regards the proportion of three-fourths of the damages 
which the Assured may not be able to recover under the collision 
dause by reason of the difference between the insured value as 
expressed in the policy and the amount of the vesseFs statutory 
limitation of liability on the basis of £8 per ton, there is a dause in 
use to cover the deficiency. 

It is the T.L.O. {Total Loss Only) and Excess Clause and it 
provides that in the event of “ claims under the Institute Collision 
** Qause not being recovered in full under the pofici^ on hull and 
" machinery by reason of the difference between the insured value 
as expr^ed in those policies and the sound value of the vessel, 
''this policy will pay such proportion of the excess as the sum 
hereby insured bears to the difference between the vessel’s sound 
" and insured values, or to the total sum insured against excess 
** iiabihties if it exceed such difference.” 

When the question of the limitation of shipowners’ liability 
was under consideration, it was noticed that in the United Stat^ 
of America and Continental countnes the liability of the shipowner 
for damages arising out of the negligent navigation of his v^sei is 
limited to the value of the vessel and the freight in process of being 
earned on the voyage during which the accident happens. In su<A 
circumstances a shipowner may be liable to pay collision damages 
applicable to the freight of the vessel, in addition to her value, and 
to protect him against such a contingency there is an Institute 
Freight Collision Clause in use, reading as follows : 

" And it is further agreed that if the S.S. . . . shall come 
“ into collision with any other ship or vessel and the Assured shall 
“ in consequence thereof become liable to pay and shall pay any 
" sum or sums in respect of the amount of freight which is taken 
” into account in calculating the measure of the liabihty of the 
" Assured we the Assurers will severally pay such proportion of 
" three-fourths of the sum or sums so paid appl 5 dng to freight ^ 
** our respective subscriptions bear to the toM amount insured on 
” freight or to the gross freight at risk at the time of the (x>llision 
'' if that exceeds the total amoimt insured on freight. ^ 

Provided always that the amount recoverable in respect of 
any one such collision shall not exceed our proportionate i^rt of 
** three^-fourths of the amount insured on freight. And in cases 
where the liability has been contested with the consent in writii^ 
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“ oi two-ttiirds of tiMs sabacxfters to tliis pdky in anuxmt we wffl 
“ ako pay a like p roportim the costs then^ iocuned or paid. 

" Ko claim shaD attach to this polkywhidiattadies to any other 
“ pdkaes covaing odlMon liabilities and should the ship be insnred 
“ fw a value less than j£8 per gross r^jistertcm or be ndicliy or pflDt^ 

" uninsured for coOisioa risk it ^all, for the purpose of ascertuning 
" the amount payaUe under this c^use. be deemed to be insnind 
" with the Institute Running Down Clause for a value of por 
“ gross register ton. 

" Provided always that this clause shall in no case ejctemi to 
" any sum which the assured may become liable to pay, or shall 
“ pay for removal of obstructions under statutcay pomm. for injniy 
'* to harbours, wharves, piers, stages, and similar structures, conW' 

“ quent on sudi collision ; <»■ in resp^ of the cargo or cn^^enicats 
" of the Insured Vessel, or for loss of life or peismial injury.” 

As regards the cme-fourth deducted from claims whtdi *•* 
recoverable under the Institute Collision Clause ai^ieanng in neM^S»Zw 
ordinaiy policies of insurance on ships and the damages which are 
excluded from the clause, such as loss of life and personal injury, 
damage to stationary property, and cost of removing obstroctiHis, 
and damages arising from the negligent navigation of the iliip 
without actual contact with the other vessel cff vessds, they are 
recoverable from the Protection and Indemnity Associations whicb 
shipowners have formed to protect and indemnify themselves 
against these and other risks, and the rules and condititms of these 
associations will be consitkred later. 

During the war questions frequently arose as to whether 
certain collisions were in consequence of hostihties os 
operations and vriiether the owners of the vessels were predoded 
from recovering claims arising therefrom under the marine polkies 
by jeason of the,insertion therein of the F. C. & S. (Free of C^ure 
and Seizure) Clause, reading as follows : 

“ Warranted free of capture, seizure, arrest, restraint or detahi* 

" ment, and the consequences thereof or of any attempt thereat 
“ (pracy excepted), and also from all consequence of hostilities 
"or warlike operations, whether before ot after dedazatko oi 

war* 

These cases were mainly concerned with questkms of fact, and 
except in a oxnparatively limited number of instances they did not 
give rise to claims under the collision danse bx two reasons. 

The coUidcBi dause only comes into operatioa when the owner 
of the vi^sd is Hable for damages arising out dl the neg^igeitt 
navigation of bis di^, and in the large majmity of cases ooffistons 
betweoa merchant vessels asking frimi sailing vrithout li^rts, os in 
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convoy, were tmi due to n^iigent navigation, but were inevitable 
accidents attributable to the necessity of navigation being con- 
ducted under those unusual conditions, and the owners were 
consequently not liable for collision damages and no daim under 
the collision danse arose. For the same reason collisions between 
merchant vessels and warshiiB were rarely the result of negligence 
on the part of either vessel. 

The other reason was that if a collision was due to n€gl%ent 
navigation and the collision dause could thereby be brought into 
operation, and either or both of the vessels were engaged in warlike 
operations, the presence of the F. C. & S. dause in the marine 
insurance policies on the ship in fault, apart from any special 
provision in the policy or agreement to the contrary, 'would not 
prevent the owner of that vessel from recovering under the collision 
dause, because the exception contained in the F. C. & S. clause 
only exdudes daims otherwise recoverable under the policy itself — 
thatis,daimsforlossof ordamagetotheshipinsured. As was seen 
when considering the case of De Vaux v. Salvador {1836), which led 
to tie introduction of the collision clause, damages whidr the owner 
of a ship is liable to pay to the owner of another vessel arising out 
of the negligent navigation of his ship are not recoverable under 
the policy as due to a peril of the sea. The collision dause is a 
separate and distinct contract from that contained in the policy 
itself, and the F. C. & S. dause does not prevent it being brought 
into operation because the collision occurred in the course of the 
navigation of the ship under conditions which are r^arded as 
warlike operations. The proximate cause of the collision was 
negligence and not the warlike operation. 

In the case of Adelaide Steamship Co. v. The Crown {1926), a 
steamer called the “ Warilda ** was requisitioned as an ambulance 
transport by the Admiralty and the charter-party contained the 
following dause : 

"" The risks of war which are taken by the Admiralty are th<^ 
** risks whidb would be exduded from an ordinary English policy 
of marine insurance by the following, or similar, but not more 
" tensive dause : Warranted free of capture, seizure, and deten- 
tion, and the consequences thereof . . . and also from all 
consequences of hostilities or warlike operations whether before 
“ or adter dedaration of war." 

The WarMa ” with wounded soldiers on board into 
<xdlisi<m with a merchant vessel in Match, 1918, and both ve^ds 
were damaged, for which the WarUda was found to be solefy 
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to bhoae Iqr reason ci the aeg^ligait navigatkc d that vmd and 
to be halde to the other ship for damages. 

The omwrs of the “ Warilda ” bcooi^t a daim against the 
Admiralty, under the terms of the inscnuice danse in the charter- 
party, for the damage sustained by their vessd in conseqaeooe 
of the cdlisioa, also three-fourths of the damages which they had 
been held liable to pay to the owners of the other vessd and three- 
fourths of the costs incorred in defending the cdlision action. 

It was agreed that an ordinary English policy of marine imutance 
would contain the collision cause. The House of Lords hdd thd 
the owners of the " Warilia ” were entitled to recover hrom the 
Crown under the insurance clause in the charter-party the damage 
sustained by the vessd itsdf in omsequence of the coUision, hot by 
a majority of the judges it was further hdd that the lial^ty 
iindertalcen by the collision clause was not a risk wdiidh would be 
exduded by the F. C. &S. dause, and that the Crown was imt liable 
to reimburse the owners of the “ WariMa ” for any part of the 
damages which they had been required to pay to the owners of the 
other vessel arising out of the n^ligent navigation of their vessd. 
The daim in respect of costs also failed. 

The of^on of the majonty of the Judges idiidi prevailed was 
expressed by Viscount Cave, L.C., in the following terms : “ That 
“ liability (i. e. the liability of the “ Warilda " to the other vesad) 
“ arcse, not from the collisum taken by itsdf, but fmm the n^^Ugeooe 
“ of the master of the “ Warilda ” which alone constituted the cause 
" of action ; and was, therefore, not a direct and ptoxiinate 
“ consequence of the warlike operation.” 
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CHAPTER VIII 

Adjustmekt of Claims under the Collision Clause 

Sister-ship clause and claims for demurrage and loss of or 
damage to cargo. — ^Direct claims for loss of life and personal 
injury and loss of and damage to cargo — Cross-liabilities 
section of clause — Examples of claims under collision clause 
on basis of single-habiiity. — ^Examples of claims under 
collision clause on basis of cross-liabilities. — Apportionment 
of costs. 

&ster-sHp , Theke 3X6 two points to bcax in mind about the Sister-ship Clause. 

shipowner can include his demurrage in the claim of 
damage to cargo each vessel where there is any such loss, and the clause does not 
afiect the position of the owners of cargo on board either vessel ; 
they remain entitled to claim directly against the shipowner for the 
loss of or damage to their cargo, subject to any exceptions there 
may be in the terms of the bills of lading of the carrying ships 
respectively, in the same manner as if the vessels were separately 
owned. 

Direct claims for Under the Maritime Conventions Act, lOii, jie claimants in 

personal injury may enforce their full 
damage tocargo. daim against the owner of either of the two vessels hi fault for the 
collision, and the owner of the vessel who has paid the daim in full 
may indude one-half or other proportion of the sum so paid in 
his daim against the owner of the other vessel who would be 
liable to pay it, provided that he would not have been exempted 
from liability for such loss, had the claim in the first mstance been 
made upon him, by reason of the terms of the passenger ticket or 
contract or otherwise. 

In the United States, but not in this country, the cargo owner 
may do the same, and the owner of a vessel may have to pay half 
of the loss of cargo carried on board Ms own vessel by reason of 
file claim in the first mstance having been paid by the owner of 
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against the mnm: <A the otto- vesad. 

Sacfa daims in nsspect of km of life and personal injiny and km 
ol and damage to cargo are not recoverable under the ccdlidoii 
clause by reason of the last excef^icm iu the proviso rea#^^: 

" or in respect of the cargo or engagements of the inswied v«ml, 

** or for km of life or personal injury.” 

Complications may arise in such a case if one of the two ve^eh 
is totally lost, or the liability of one or both of the vessels is limited 
by law, but the proviso is mtended to exclude such dauns m whal- 
ever foim the assured may be called upon to pay them in consequence 
of the collision of his vessel with another vessel for v^ich he is 
wholly or p^y to blame. 

As r^axds the cross-liabilities section of the collision clause it ^TifSiSSr 
will be noticed that it does not operate if the liability of the owners 
of one or both vessels becomes limited by law. It is impossible to 
apply that section in that event, because the owner of each vessel 
cannot be regarded as having paid to the owner of the other vessd 
one-half or other proportion of the ktter's damages allowed m 
ascertaining the balance or sum payable by or to the assured in 
consequence of the collision, and the difficulties are increased if 
there are cargo or loss of life and personal injury claimants ranking 
on the limited liability fund. In those circumstances the claim 
under the collision dause has to be adjusted on the basis of sii^ 
liability. 

The following are simple illustrations : 

I. Steamers ” A ” and B ” in collision and both damaged. 

Both steameis'held equally to blame. 


Datnages Proved, 


Claim of steamer " A ” : 

. £4.000 

Cost of repairs 

Demoriage 

1,000 


£5.000 

Claim of steamer “ B ” : 


Cost of repairs 

. £34.000 

Demorrai^ 

. * 4,000 


£38,000 



9« 


MAMNE IHS0BAHC3B 


Liability, 

Owner of steamer " A ” is liable for half of damages of 
steamer B : 

Cost of repairs . . . : £24,000 |=:£i2,ooo 

Demurrage 4,000 | » 2,000 


£28,000 £14,000 


Owner of steamer " B " is liable for half of damages of 
steamer ** A** : 

Cost of repairs . . . £4,000 i«:£2,ooo 

Demurrage . . , 1,000 | *« 500 


£5.000 

£2.500 

=2,500 

Balance due from owner of steamer '' 

steamer “ B " 

to owner of 

m m -m 

£11,500 

Steamer A " limits her liability to 

» * • 

£8,000 

Owner of steamer " B receives . 

t • • 

£,8,000 

Of which in respect of : 

Cost of repairs 

Demurrage .... 

• £6.857 
. 1,143 



£8,000 


2. Steamers “ A " and B ” in collision and both damaged. 

Both steamers held to blame, A ” to extent of 3/4ths, and 
** B ” to extent of i/4th. 


Steamer “ A ” ; 
Cost of repairs 
Demurrage 


Steamer • 
Cost of repairs 
Demurrage 


Damages Proved, 

£2,000 

500 


£2,500 

. £24,000 
4,000 

— ‘ 28,000 


£30.500 
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Owner sAeomer 
of steomor “ B 
Co$t of repain, £24,000 
Denrarrage 4,000 

£28,000 


LMiHfy. 

A" a UaHe for 3/4tlB of damages 


3/4ths ■■£18,000 
3/4ths - 3,000 

£21,000 


Owner of steamer " B ” is liable for i/4th of damages of 
steamer " A : 

Cost of repairs £2,000 . . . i/4th-£5oo 

Demurrage 500 .. . i/4th- 125 


£2.500 


£625 


G35 


Balance due from owner of steamer " A ’’ to owner of 
steamer " B ’’ 

Steamer “ A ” limits her liability to . 

Owner of steamer " B ” receives . , . . 


Of which in respect of : 
Cost of repairs 
Demurrage . 


£6,857 

1.143 

£8,000 



3. The facts and the damages are the same as in Ulostratioa 2 
except that the owners of cargo on board steamer " B ’’ have 
a clmm for £s,ooo. 

Limited liability fund £8,000 

Owner of steamer “ B ’’ ranks for £20,375 and receives £7,716 
Owner of cargo on steamer " B ” 
tanks for 3/4ths of £1,000 


750 

£21,125 


284 

£8,000 


Owner of steamer " B " receives 
Of which in respect of : 

Cost of repairs . 
Demurrage . 


£6,614 

1,102 


£7.716 


£7.716 
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It will be seen from these figures that irrespective of the extent 
of damage to steamer A ” and the different d^ees of fault the 
amonnt actually paid by the owner of steamer is the same, 
and the proportion of that amount received by the owner of steama: 

B depends on whether there were any other interests than Ms 
own ranking on the limited hability fund* 

In those drcmnstances it could not be said “ B ” had in effect 
paid one-half or other proportion of the damages of steamer A " 
to enable the owner of steamer B to daim under the collision 
clause in the policies on his steamer. 

Assuming that both vessels are fully insured, that the insured 
value is not less than £8 per ton and the policies contain the 
Institute Collision Clause, the settlement under the policies is as 
follows : 

Ad|ustineirf d j. Underwriters on steamer “ A ” : 

clairos on basis 

<^sjiigiei»bjbty Pay cost of repairs ...... £4,000 

Pay 3/4ths of collision damages limited to £8,000, 
namely 6,000 

£10,000 

Underwriters on steamer '' B : 

Pay costs of repairs ...... £24,000 

Receive amount recovered from steamer " A ” in 
respect of cost of repairs .... 6,857 

£17.143 

2. Underwriters on steamer A : 

Pay cost of repairs £2,000 

Pay 3/4ths of collision damages limited to" £8,000, 
namdy 6,000 

£8,000 

Underwriters on steamer “ B : 

Pay cost of repairs £24,000 

Receive amount recovered from steamer A in 
respect of cost of repairs .... 6,857 

£^7.^43 

3, Underwriters on steamer A pay the same daim, namdy, 

£8,000, but in the case of steamer B " the Underwriters onty 
receive £6,614, ^ against £6,857 in respect of the proportion 
of the amount recovered from st^imer ** A** by reason of 
cargo daimants ranking on the fund. 
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If tbese liad also been cai^o dums in the case of steamer " A " 
the cai|<o omam would have daimed direct fnam the owtHer erf 
steamer “ B ’* for }th of their loss, the owner <rf steamer " A ” 
no doubt being protected under the terms of the bills erf lading in 
respect of tbe remaining {ths. 

TTie following figures show the amounts recoverabk from 
underwriters under the collision dause and from the Chrf) in 
the case of the illustrations of collision damages appearts^ 
in Chapter III. 

It is assumed that the vessels are fully insured, that the insmed 
value is not less than £8 per tem and that the pcrfkks omxtain the 
Institute Collision Clause, also that the vessels are fully eatered in 
a Qub. 

As regards the first set of illustrations relating to daims settled 
between the owners of the respective vessels without limitatioD of 
liability, it has to be borne in mind that whilst these are settled on 
the basis of single liability, the claims under the cerftision dause 
have to be effected on the basis of cross-liabilities. 

, The result of the settlement between them is shown in the 
examples appearing in that chapta:, and the final result is shown 
here after the owners have effected the settlranait with thar 
nnderwiiteis and the Club, so far as damages are concerned, 
exdnding interest and costs. 

I. Ship Damages only Involved. 

’ll 

Underwriters on Earner A " — 

Pay : Ckdmfor Particidar Average . 

Cost of repairs md incidental expenses . • £4,800 

Less i/3rd recovered from steamer " B ♦ 1,600 

£3^00 


Claim under CoUisim Clause : 

Damages of steamer " B ” {2/3rds of 

£9,000) j£6.ooo 

Less x/ 4 th .... z^oo 
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FinM ResuU. 

Owner of steamer “ A " pays his own loss and balance of 
collision damages due to steamer “ B 

Recovers from Underwriters . * . £7^700 

„ from Club 1,500 

£9»2 oo 

Fails to recover a/srds of his demurrage . 800 

£10,000 

Underwriters on steamer “ B ” — — — 

Pay : Claim for Particular Average : 

Cost of repairs and incidental expenses . 

Less 2 /3rds recovered from steamer A 


£10,000 


£7.500 

5.000 


Claim under Collision Clause: 

Damages of steamer '' A (i/srd of 

£6,000) £2,000 

Less il 4 th .... 500 


£2.500 


1,500 


Final Result 

Owner of steamer “ B ** pays his own loss less balance 
of collision damages recovered from steamer A** . 

Recovers from Underwriters . . . £4,000 

„ from Club 500 

£4.500 

Fails to recover i/3rd of his demurrage . 500 

£5.000 

2. Ship and Caugo Damages Involved. 
Underwriters on steamer “ C ” — 

Pay: Claim for Particular Average: 

Cost of repairs and incidental expenses . 

Less I /4th recovered from steamer “ D ” 

Claim under Collision Clause : 

Damages of steamer " D ” (3/4ths of 

£8,000) .... £6,000 

Damage to cargo on board steamer 

“ D ” (3/4ths of £2,000) . . 1,500 

£7.500 
1.875 


£4.000 

£5.000 


£3,000 

750 


£2.250 


5.625 


Less i/4th 


£7.875 



i 

msomam m cxaucs ^ 


’ Find Reamit, 

Owoer of stfsuaaer " C ” pays his own hMS, bahmoe of 
coOisKHi damages doe to steamer '* D ” and propoctioD 
<A claim of owner of cargo cm board that stean^ . £10,500 


Recovers from Undawriters . . . £7,875 

„ from Qub 1^75 


Fails to recova 3/4ths of his demnmge 


£9.750 

750 


£10.500 


UlidenBrUers m steamer “ D " — 

Pay : Claim for Partictdar Average : 

G>st of repairs and incidental expenses . . 

£ms 3/4ths recovered from steamer “ C ’’ 


Claim under Collision Clause : 

Damages of steamer " C " (i/4th of 

£4,000) £1,000 

Damage to cargo on board steamer 

“ C ” (i/4th of £1,000) . . 250 


£1,250 

Less i/4th .... 312 


Find Resdi. 

Owner of steamer " D ” pays his own loss, less balance of 
cdlision damages recovered from steamo: “ C," and 
proportion of daim of owner of cargo on board that 
v»sel ......... 

Recovers from Underwriters . . . £2438 

„ from Club 3 t 2 


£6,000 

4.500 


£1.500 


938 


£2,438 


£3.250 


£2.750 

Fails to recover i/4th of his demurrage . 500 

£3.250 


7 
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3. Ship and Cargo Damages, aiso Loss of Life Involved. 
Underwriters on steamer ** E ” — 

Pay : Claim for Particular Average : 

Cost of repairs and incidental expenses . , £^^500 

Less 2 /5ths recovered from steamer " F " . i^ooo 


Claim under Collision Clause : 

Damages of steamer F " (s/sths of 

£7.500) ^4,500 

Less 1 14th .... 1,125 

3>375 


Final Result 


Owner of steamer '' E pays his own loss, balance of 
collision damages due to steamer “ F " and proportion 
of claim for loss of life on board that vessel 
Recovers from Underwriters . . . £4*^75 

„ from Club: 

I /4th of claim under 
Collision Clause . £1,125 

3/5ths of claim for loss 

of life . . . 900 

2,025 


£6,900 

Fails to recover 3/5ths of his demurrage . 300 


Underwriters on steamer ‘*F — 


£7,200 


Pay : Claim for Particular Average : * 

Cost of repairs and incidental expenses . 
Less 3/5ths recovered from steamer " E 


£4.875 


£7.200 




£5.500 

3.300 


Claim under Collision Clause: 

Damages of steamer “ E " (2/5ths of 

£3,000) ..... £1,200 
Damage to cargo on board steamer 

“ E (2/5ths of £500) . . 200 


£1,400 

350 



1,050 


£3.250 


Less if4& 
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Fitud Reamti, 

Owner of steamer " F ” pays bis own loss, less balance 
<d ooQisioD dam^es lecovered tnm steaner “ E," 
fxnpwt^ of claim of esugo on bemrd that vessel, and 
fioportion of claim for loss of life on board bis own v«^ £5,000 

Recovers frmn Underwriters , . . £3,350 ' 

.. from Club: 

x/4th of claim under Col- 
lision Clause . . £350 

3/5ths of claim ior loss of 
life on board his own 
vessel (if owner is not 
exempt^ from liability 
by contract or otherw^} 600 

— 950 

£4.200 

Fails to recover 2/5ths of his demurrage . 800 

£5.000 

4. Claims fob Loss of Life and Personal Injury Rscoviem) 
IN Full in the First Instance from toE of the Two 
Wrong-doing Ships. 

Undmmters on steamer "G ’’ — 

Pay ; Clatm for Partievko' Average : 

Cost of repairs £ 5.<>00 

Less one-half recovered from steamer “ H ” . 3400 

Claim under Collision Clause : £3,500 

Damages of steamer "H” (one- 

hdf of £8,000) . . . £4,000 

Less i/4tb .... 1,000 

. 3.000 


, Final ResuU. 

Owner of steamer " G ’’ pays his own loss, loss of life 
and per^al injury on board steamer “ H " and balance 
of collision damages due to owner of steamer “ H '* . 

Recovers from Underwriters . . . £5.500 

irom Club : 

I /4th of claim und<^ Col- 
lision Clause . . £1,000 

|lal claim for loss of 
me and personal injuiy z,ooo 

3,000 

£7.500 


£5.500 

£7.500 
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IFndmmiers m sieamer — 

Pay : Claim for Parlicular Average : 

Cost of repairs £8,000 

Less one-faalf recovered from steamer G . 4,000 

Claim under Collision Clause : 

Damages of steamer "G" (one- 

half of £5,000) . . . £2,500 

Less I /4th .... 625 

£5.875 

Final ResuU, 

Owner of steamer “ H ” pays his own loss less balance 
of collision damages recovered from owner of Steamer 

"G” 

Recovers from Underwriters . . . £5,875 

„ from Club : 

I /4th of claim imder Col- 
lision Clause . . £625 

\ of claim for loss of life 

and personal injury on 
board his own vessel 1,000 

1,625 

£7,500 

As regards the provision in the collision dause r^pecting 
underwriters paying three-fourths of the costs, this applies to the 
costs applicable to the damages recoverable under the collision 
dause, or those whidi would have been recoverable thereunder 
had there been a claim by reason of the vessel being found to be in 
fault for the collision, and where daims are made by both vessds 
the costs require to be apportioned between the daim and the 
counterclaim to ascertain lie proportion of the costs applicable 
to the particular items of damage which are recoverable under the 
collision dause. 

Prior to the year 1889 there was considerable divergence of 
practice as regards the apportionment of costs in collision actions, 
but in that year, as the result of Icmg-continued efforts of the late 
Mr. G. L. Hodgldnson, of the London Steamship Owners’ Mutual 
Insurance Association, the Assodation of Average Adjusters passed 
the f dttowmg Rule of Practice ; 


£4,000 


1.875 



ASjmtMiw m cauuMs xos 

“ Thai idiea « vessel sastaais sad does damsge by cni&ioa, 
" wad lit%;atk» coiiseqaea% m»lts for the pntpose of testis^ 
”fiahiiity, tedinkality oi the vessd having beat plmtiS or 
*' defoid^t in the litigation shall not necessarily govern the appor- 
" tfooment of the costs (d snch Uti^tion, idridi shaO be appartaaDed 
*' between daim and oounteirlaun in propesTtion to the amoiait 
" vdich has been or would have been allowed in respect of each in 
“ tte event of the daim or counterclaim being established : pro- 
*' vided that vdien a daim or counterclaim is made solely for the 
purpose of defence, and is not allowed, the costs apportfoned 
“ thereto shall be treated as costs of defeace.” 

A shipowner is naturally reluctant to admit that Us ship is in 
fault for a cdliskm, and in addition to the damage to the ddp 
beisdf, for vdiich he may have a r^ht of recovery from nwfar^ 
writers, there is in most cases the questicoi of demurrage, wfakh 
invdves him in an uninsured loss if it is not recoverabk from the 
otha: vessel The person responsible for the nav^atkju a drip 
is also reluctant to admit that the collision was due to his neghgenoe. 
In those circumstances both sides are naturally inclined to embark 
on litigation to dedde the question of responsibility for the 
odiision. 

With the object of avoiding unnecessary litigatksi and come- 
quent expense, it is provided in the collision ^use that the recovery 
of costs from underwriters shall be conditional on their having 
agreed to legal poceedings being taken. This proviskm must be 
interpreted reasonably, and as a matter of daily practice it is not 
taken to apj^ to reasonable prdiminaiy expenses inctmed in 
taking statemraits from the crew and those vrito may have witnessed 
the collision with the view of ascertaining the facts to enaUe the 
owners and their tmderwnters to decide whether l^al proceedings 
shall be taken to prosecute or defmd a claim ; the purpose U tUs 
section of the clause is to put a check on unnecessary lirigatko. 
In many instances, especially in the case of fordgn vessds, it is 
necessary that the juris^ction of a particular court of law should be 
established by instituting proceedings and obtaining security from 
the owners of the other vwsel. 

Where poceedings are instituted it is frequently a matter of 
accident whether an owner is plaintiff or defendant, or pursoer and 
defender as they are known in Scotland. In that event it woi^ 
be fr^nitable ^t if an owner was {MntiS, <»’ pursun', the costs 
he inoors should be treated as costs of recovery and borne wfac% 
ty hhn and bis uniforwriters so far as they may be concerned with 
the damage snstainsd the ship insure, and if be was delfedtot. 
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m defender, that the costs shoiild be treated as costs of defaace 
and as such come within the tenns of the collision danse. In fact, 
the costs np to the determination of the question of liability are 
usually to a large extent common to the prosecution and drfence 
of both daims respectively and should be apportioned rateibiy 
over the amounts involved. 

It was fdt that the apportionment of costs should be governed 
not by a mere acddent as to which owner first instituted proceedings 
and thereby became plaintiff, but should be dealt with on a general 
prindple, and that principle is dearly expressed in the Rule of 
Practice quoted above. 

The circumstances resj^ting a collision may be such as to malce 
it expedient to manoeuvre for position, and an owner might dm<fe 
to make a daim in order to deter the other side from doing so, <ar 
on the other hand he might make a counterdaim to deter the other 
side from proceeding with its claim. In such an event, if the daim 
or counterdaim is made solely for purpose of defence and it is not 
allowed the costs applicable thereto are treated as costs of defence 
and recoverable as such under the collision dause. 

There may be spedal costs with respect to demanding or giving 
bail, which are not treated as part of the general costs to determine 
the question of liability, but are dealt with as costs of recovery 
or costs of defence respectively, as the case may be, and the 
same remark apphes to the costs of proving or disputing the 
damages. 

In the assessment of the damages costs may be incurred in 
connection with some particular disputed item, such as demurrage, 
whilst the other items in the daim are admitted, and in that event 
the costs incurred in proving or disputing that particular item are 
allocated thereto. 

Claimants in respect of loss of or damage to cargo or loss of life 
and personal injury do not usually intervene in the litigation to 
determine the question of liability for the collision, which is fought 
out between the owners of the vessels, but they wait until that 
question has been determined and then lodge their daims and 
thereby only pay a proportion of the unrecovered costs appEcable 
to the proof of their particular daims. 

When a party is successful it does not follow that he recovers 
the whole of the costs he has incurred in prosecuting or defending 
the daim ; he only recovers the costs as taxed by the court and 
himself has to bear the unrecovered costs, or what are known as 
solicited and dient cc^. 



iu>}{nrnoniT or cujms 


Z03 


Kb gOMSil tans it may be said that if a petty it saccesafnl be 
t eo im rs bis taxed coats from the othet side ; if he is mmwoeaBfrd 
he im to pay the taxed costs of the other side, ia addition to beariag 
the vboie of his own costs, whilst in certain cfrcmnstances eaeii 
mde has to bear its own costs. 

The fdlowing is a simple illustratioQ of the apportioiniieat of 
costs of a ccdliskm acticm ; 

Two vessels. " A ” and " B," are in coUiskm and b(^ sertain 

The owmas of “ A ” institote pcoceedingt. and theraby become 
idaintifis ; the ownen of " B ’’ make a coonterclaim and am 
defendants. 

“ A ” is found solely to blame and lutde to pay the assessed 
damai^es of " B ” together with the taxed costs of “ B," and hm 
to bear its own costs. 

" B’s ” claim for cost of repairs and expeises incidental thereto 
amounts to £10,000, and the R^istrar of the Admiralty Court 
allows £9,000. 

" A’s " claim, in the event of being held free from Uame or 
partly to blame, would have been allowed as follows : 


Cost of repairs and expenses incidental thereto, as settled 

by the Underwnters on the ship .... £2.50® 

Demurrage 5 ®® 


£3.000 


" B’s ” costs amounted to 
Less taxed oS 


" A's ” costs amounted to 


£370 

70 

£too 


Total costs paid by “ A’’ 



Divided as foUtms : 

General costs to test liability for cdlisbn . . £4®® 

Special costs: 

Obtaining undertaking for bail from " B " . £8 
Giv^ unckrtaking for bail to ” B " . . 7 

Costs of reference to R«;istrar fear ass e s smen t 

of damages " B . . . .83 

— 100 
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Apportimmeni of Cosh. 

Gmes^sl costs to test liabiKty for collision . . . £400 

jSBsssa 

Divided as foUows : 

Costs of Recovery {prosecuting 
daim) . . . • . £3,000 pay £100 

Costs of Defence (defending " B's 
daim) • . . . . 9,000 „ 300 


£12,000 £400 


Cods of Recovery : 

Proportion of general costs to test liabiKty for the col- 
lision, as above £100 

Special costs — obtaining undertaking for bail from B 8 

£108 

Payable as foUows : 

Underwriters on ship pay propor- 
tion applicable to cost of repairs 
to '' A " as settled by them . £2,500 . £90 

Owners of ship pay proportion 
applicable to demuixage • . 500 . 18 


£3,000 £108 


Costs of Defence : 

Proportion of general costs to test liability for the col- 
lision, as above £300 

Special costs — ^giving undertakmg for bail to " B . 7 

Costs of Reference to Registrar for assessment of dams^es 

of " B ” * . • . . . , * 85 


Recoverable in terms of Collision Clause * . £392 


Payable as foUows: 

Underwriters on ship pay 3/4ths • * £294 

Protection and Indemnity Assodation pays i /4th 98 



iai|t»niBirT m cimu 


IDS 


Xmiit. 

Tettd Coals pmd " A” £500 

Undenmtm m skip : 

Costs applicable to claim made for cost of repaint 

to A ” as settled by them . . . £go 

Three-fourths of costs aj^icable to claim made 
by " B ’’ and recoverable undo' the CoUiskm 
Clause 294 


ProkeHam and Indemniiy Assocudion : 

I^ys one-fourth of costs apr^kaUe to claim made 
by " B ’’ and recoverable under the CoUtskm 

Clause 98 

Owner pays proportimi of costs applical^ to his 

claim for demurrage .... 18 

(There are certain Shipowners’ Defence Assoa- 
ations which reimburse such costs to their 
members where proceedings to recover 
demurrage are taken with their ccmsent.) 


£500 


In these exami^ the costs have bemi apporticmed on the actual 
damages, and no account has been taken of the interest ramvered 
cm those damage or the interest which would have been recovoed 
had the darni been snccessfuL 

This accords with the genaal practice, but as scxne avenge 
adjusters were inclined to include the interest as part ol the 
damages and ai^xntion the costs on the total of damages and 
interest, it has How bemi agreed to insert the words “ excluding 
interest” after the word “amount” in the Rule of Practice, 
quoted on p. zoi, in cuder to obtain unifcumity. 
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Protection ano Indemnity Clause 

Mam purpose of clause is to cover remainder of liability 
for collision damages not recoverable under the collision 
clause. — ^AIso covers liability for such damages as are recover- 
able from a Protection and Indemnity Association, and is 
inserted in policies on ships which are not entered in such an 
assoaation. — Used to cover the habilities of shipbuilders, 
ship repairers and owners of foreign ships — ^Explanations of 
terms of clause. — Risks covered by Protection and Indemnity 
Associations. 

^^ptuposeof The main purpose of the Protection and Indemnity Clause is to 
protect and indemnify the owners of, or other persons interested in, 
a vessel with respect to their liability for the remainder of the 
damages which they may have to pay in consequence of the n^li- 
gent navigation of the vessel and which are not recoverable und^ 
the ordinary form of collision clause inserted in policies of insurance 
on diips by reason of the limited indemnity provided by that clause. 

It has been seen that the indemnity providedp by the ordinary 
form of collision clause, with the exceptions contained in the 
proviso incorporated therein, is restricted to three-fourths of the 
dam^es paid in respect of loss of or damage to another vessel caused 
by actual contact, the cargo or other property on board thereof, 
the freight, passage money and engagements of the other vessd, 
and loss of or damage to the personal effecte of the passengers and 
crew on board that vessel, including the same losses in respect of 
a third vessel or other vessels involved in a collision for which the 
insured vessel is wholly or partly to blame. 

As regards the remaining damages which are not recoverabfc 
under the collision dause, they consist of the balance of one-fourth 
of such, damages which are recoverable, daims for loss of life and 
persondtinjury, damage to stationary property, and cc^t of repiovir^ 
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dbstrocticas cmascqnaat on the cxjQiskii. and dasuges irislig 
foooi the ne^hgent navigatkm oi the ^yp trithoot actual contact 
with the other vessel or vessels. These damages are m x r w a ra bte 
{roxQ a Protection and Indeomity Associatum if the vessel is entered 
tiwmii. and the effect of the Protectioa and Indemnity Game 
whm it is inserted in a policy of insurance cm ship is to place the 
assured m practically the same positksi as if the ve$^ were entered 
in such an a^oaation. 

There are persons who own or are responsible for ships, and a« 
thereby liable to pay dama^ arisinf out of the neghgmt naviga* 
ticKi or handling of the ship, udio are not ebgiUe to become membcm 
of these associations, si^ as shii^binldera and ship repai i etm. 
Whilst a vessel remauis in the hands of the shipbmldkr, and bdon 
^e is handed over to the shipowner, she may cdQide with another 
vessel or do other damage in oxisequence of the negligent naviga- 
tion or handling of the ship by the builder’s servants in shifting 
her from one pJace to another in the course of construction or whibt 
running her tiial trip. The clause has consequently beai inserted 
in the Institute Clauses for Builders’ Risks. 

A diip repairer may mcur similar liabilities whilst a vessd is 
in his hands for repairs and he has contracted to be respcmsible for 
the insurance of the vessel whilst in his charge. The Institute 
Port Risk Clauses axe used in such an event and the PFOtectkm and 
Indemnity Clause is incorporated therein. 

The Port Risk Clauses are frequently used to protect the ship- 
owner's own interests when his vessel is laid np in pmt out of service 
for a more or less extended period, and tlM ordiru^ time or voyage 
policies have been allowed to lapse and the vessd is not entei^ in 
a Protectkm and indemnity Association. 

The Protection and Indemmty Clause is sometin^ attadnid to 
an ordinaiy policy on a ship in the case of a vessel, the owner of 
whkh may either not be eligible or may not elect to becmne a 
member of a Protectieni and Indemnity Assoctation, such as a foreign 
vessd or a vessel engaged in a speck! trade. 

The following are the t«ms of the Protectkm and Indemnity 
Clause appearing in the Institute Port Risk Ckuses, and. with one 
eroeptimi relating to loss of life and perscmal iniury, which wiB 
be Dotioed kter, the same clause appears in the Institute Cfamaes foe 
Bkniders' Risks : 

" It k further agreed that if the Assured dtall by reason of hk 
" interest in the imiared ship become IklBe to pay and diaB pay 
“any sum or sums in respect of any r«?»onsa^ty,ckiai^dem^ 
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da m ages, and/or expenses arising from or occasioned by any of 
the following matters or things during the currency of this policy, 
that is to say : 

(i) Loss of or damage to any other ship or goods, merchandise, 
freight, or other thmgs or interests whatsoever, on 
board such other ship, caused proximately or other- 
“ wise by the ship insured in so far as the same is not 
** covered by the running down dause set out above : 

** (ii) Loss of or damage to any goods, merchandise, freight, 

“ or other things or interest whatsoever, other than 
as aforesaid (not being builders' gear or material or 
cargo on the insured ship), whether on board the 
“ insured ship or not, which may arise from any cause 
** whatsoever ; 

** (iii) Loss of or damage to any harbour, dock (graving or 
"otherwise), slipway, way, gndiron, pontoon, pier, 
"quay, jetty, stage, buoy, telegraph cable or other 
" fixed or moveable thing whatsoever, or to any goods 
" or property m or on the same howsoever caused ; 

'' (iv) Any attempted or actual raising, removal, or.destmction 
'' of the wreck of the insured ship or the cargo thereof, 
" or any neglect or failxure to raise, remove, or d^troy 
the same : 

'' (v) Any sum or sums for which the Assured may become 
" liable or incur from causes not hereinbefore specified, 
" but which axe absolutely or conditionally recoverable 
"from or undertaken by the Liverpool and London 
Steamship Protection and Indemnity Association 
"Limited, and/or North of England Protecting and 
" Indemnity Association : 

" (vi) Loss of life or personal injury or pa3rments made on 
" account of salvage, whether of life of property : 

the Undersigned will pay the Assured such proportion of such 
sum or sums so paid, or which may be required to indemnify the 
" Assured for such loss, as their respective subscriptions be^ to 
" the insured value of the ship hereby insured, provided always 
“ that the amount recoverable hereunder in respect of any one 
" accident or series of accidents arising out of the same event 
" shall not exceed the sum hereby insured, and when the liability 
of the Assured has been contested with the consent in writing 
of two-thirds (in amount) of the Underwriters on the ship hereby 
" insured, the Undersigned wiU also pay a like proportion of tli^ 
" costs which the Assured shall thereby incur or be compelled to 
" pay* 

Notwithstanding the foregoing, this Policy is warranted free 
from any daim arising directly or indirectly tmdar Workmen's 
" Compeosation or Employers* Liability Acts and any othe 
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*' StatutciT or CommoD Law liability m reqiect trf accidents to or 
“ iUnees at wnrikaien or any other person enij^ycd in any csfucHy 
" whatsoever the Assured cmt others in or aboat or in connection 
” with the insured ship or her cargo matarials or repairs." 

When the danse is inooporated in the Institnte Fort Risk 
Qanses and the Institute Clauses for Builders* Risks its scope is 
not so extensive as when the clause is attached to a pdky on 
ship containing the Institute Hull Chases induding the ordinary 
collision dause, with the excepitions contained in the proviso, 
because the coiliskm clause appearing in the Port Rkdc Oansea 
and the Builders’ Chuses do« not ccmtain the proviso with its 
exceptKHis, but expressly i^ovides that : 

" This dause shall also extend to any sum udtich the Assured 
“ may become liable to pay, ca- shall pay tor the removal of obaAroc^ 
" ticms under statutmy ^wers, or injury to harbours, adiarves, 
" piss, stages and similar structures, or for loss of life or persmial 
“ injury consequent on such collision.'’ 

These damages which would otherwise be recoveraUe under the 
Protection and Indemnity Chuse are consequently recoverdile 
under the Collision Chuse m the Port Risk Chuses and the Builders’ 
Chmes. 

The preamble to the chose quoted above defines its general 
scope. The words, " It is further agreed,” make the dause a 
separate contract to those contained in the pcdicy itself and the 
coUiskm chuse, and consequently the underwriters are lialde up 
to the amount insured for claims recoverable thereunder in addhioo 
to daims recoverable under the policy itself and the collision chase. 
The words, ” by reason of his interest in the assured shq>,” impfy 
that the assured hmy not necessarily be the owner of the ship but 
one who has an insurable interest therein by reason of his oontrac- 
tual or other rehtionship in respect of the ship. TTw wt»ds, 
“ become liable to pay and shall pay any sum or sums,” imply a 
liability to a third party and exdude damage to fwoperty bekmi^ng 
to the assured. Prior to 1913 the preamble to the chose iiKluded 
the wcads, “ or shall incur any other loss," which extended the 
laretection afioided by the dause to losses which the assured him- 
sdf migh t sustain for dam^e to his own property caused by or 
arising in connection with the vessd insured under the drcuimtanees 
specififid in the htter part of the chuse, but these words were deleted 
from the imn of the dause issued after that date fee the csqpress 
purpose of exduding claims for damage to the assured’s own pro- 
perty. The old form of dause is still used uhen it is specb% 
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provided for when the msnrance is effected and it is known as 
The 19x3 Protection and Indemnity Clause, 

The succeeding sections of the danse are self-explanatory, bnt 
the foHowmg matters shonld be noted : 

Section i. This covers the one-fonrth of the damages not re- 
coverable under the collision danse in respect of loss of or damage 
to another vessel and the property or interests on board when the 
insured vessel has been in actual contact with the other ship, also 
the whole of such damages when there has not been any actual 
contact, but where the ship by negligent navigation or handling 
causes damage to another ship and the property or interests on 
board. 

There was a well-known case on the Clyde a few years ago which 
gave rise to a daim under this section of the dause appearing in the 
Institute Clauses for Builders' Risks. The stem of a battle-cruiser 
under construction was allowed to project into the river in order 
to bring her barbette imder a large crane to fit the guns on board, 
thereby obstructing the outlook on the river for vessels navigating 
up and down. Whilst the battle-cruiser was in that position a 
tug came out of the wet dock in which the battle-cruisar lay and 
caused a vessel passing down the river to collide with a vessel 
coming up, both vessels sustaining damage, but there was no 
contact with either the tug or the battle-cruiser. The owners of 
the tug and the shipbuilders were both held to blame, and as the 
proportion of the damages payable by the tug was not great owing 
to the extent of her limited liability, the shipbuilders had to pay 
almost the whole of the damages sustained by the two vessels, and 
recovered them from the underwriters under this section of the 
clause. * 

Section ii. The scope of this section depends on the nature of 
the ship insured and the use to which she is put during the currency 
of the policy. For example, the insurance may be on a ship in 
process of being broken up, or on a floating gram elevator or a float- 
ing pontoon crane. It will be noticed, however, that it excludes 
builders" gear or material or cargo on board the insured ^p, which 
is an important exception if the vessel is in a ship repairer's hands 
ior repair. 

Section iii. The damage referred to in this section need not 
necessarily be done directly by the vessel insured, and the wcutis 
howsoever caused "" make it dear that the liability for the damage 
is covered if it arose indirectly by the insured vessel caurii:® 
another vessel to do the damage by reason of collision or n^^^ 



mmtcrioit mkb nimmmr aumat in 

DftiHiBKiioit. and owner <d a sbi^itHgrbelialileiar 

danage done to a hartMor or similar stroctioe wtaxc Uma k no 
nei^igaioe. by nason of the pnmsaom <4 tbe iiuriboim. Dodu rad 
Pkis dauses Act. 1847. 

Sectkxi tv. Tbis sectioD b restridted to the ship insored or the 
cargo on board, and the cost of removal the wreck of another dup 
snnk in coUiskm for which the insured ship is to blame » reoovcfalde 
cotder the special additkm to tbe cxdlision danse i^ipearisg in the 
Port Risk Clauses and the ^{Mllders’ Clauses nuentkoad abo)«« 
and coveting liability for the east of removal of obatmctioas c»ii> 
Mquent m the ccdlision. 

Section v. This section applies not only to mms whkii tiw 
assmed may become liable to pay, bat also those be may hKar, 
bom causes not previously specified and ndtich are reooverahk 
under the terms of either <x both of the two Ptotection and la- 
rkmnity Associations mentioned, and the scope of tbe protectka 
afforded by such Assocdatkms will be considei^ later. 

Section vi. This section does not appear in the danse attached 
to the Institute Clauses for Builders’ Risks, and Section v of the 
Protection and Indemnity Clause in those clauses expressly exdudes 
" loss of life and personal injury,” but as " loss of life and peraonal 
” injury consequent on sudi coDisioa ” are expressly covered under 
the odlision clause tbe exception clearly ap^ies to loss of life or 
personal injury caused otherwise than by cdliskm, and fees at life 
or personal injury in respect of workmen is esqpressiy exduded in 
the final section of the clause. 

Inasmuch as the Protection and Inrtenmity dame covers the 
assured against any sum or sums for whkh he may become tiable 
or incur bom dEuses not otherwise specified in the danse, boi 
which are recoverable bom or nndertaken by either or both of the 
two named Associations, a short desaripticm of these Assodatinos hr 
general and the risks covered by them may be to an under- 

standmg of the full scope of the f»otection afford^ 1^ tbe dh-use. 

There are a number of Protection and Inderrmity Assocaatiom 
established in this country, the object ct whkh is to protect and 
hrdemnify the members against claims and losses arkrng bom or 
occaskm^ by certain speci&»d occurrences for whidi they may be 
liabks in respect of vessels in whkh they are interested as owners or 
oUienrise and whkh are eniared in the assodaikm. 

The sssodatiQDs are oondocted on a mutual basis, and the 
worfchaig and other expenses of the areocaatkc and the amounbi 
paid in respect of claims reooveralde ly the members w^l^ the 



IIS2 


MAsxm msuEiLiKm 


terms of the assodatioo are payable by the membacs m pmportioii 
to the tcHmage of the vessels entered by them r^pectivdy. 

The vessds enteired in the association are deemed to be Insnxed 
to their MI value against all perils covered by an ordinary Lloyd's 
policy containing the usual collision clause, and no daim whidb. is 
recoverable under such a policy can attach to the assodation. 

No daim or loss arising from the actual fault of the member, 
or due to an event happening with his privity, can be recovered from 
the association. 

The extent of the indemnity granted by these associations is 
g^erally that in respect of daims for which the member is entitled 
to limit his liability to £i$ per ton for loss of life or personal injury 
or £8 per ton for damage to property under the Merchant Shipf^og 
Act, he is protected to the same extent, and in addition for interest 
and costs which he may have properly incurred or become liable 
to pay in connection with such daims, and in respect of claims for 
which such limitation of liability is not available, the member is 
protected up to an amount not exceeding £^o pa: ton on the vessel’s 
gross tonnage, in respect of each and every occasion on which a 
claim may arise. 

Deductions are made from some daims in certain drcunostances 
and in some uxstances daims under a specified amount are not 
recoverable, but the conditions in these respects vary and there is 
no uniform basis applicable to all associations. 

The risks covered are of a varied nature, and those relatir^ to 
liabilities to third parties may be briefly summarized as follows : 

1. Loss of Life and Personal Injury. 

The protection covers the member's liability arising under 
Common Law, Merchant Shipping Laws or Employers' Lialrility 
Acts in respect of passengers on board the vessel and persons em- 
ployed in or about the vessel, or persons other than those mentioned, 
whether on board any ship or elsewhere, who are injured in cir- 
cumstances which render the member liable in respect of the vessel 
entered in the association. 

2. Collision Risks. 

The risks covered are those of Ic^s of or damage to any other ship 
or vessel, and the property on board thereof, arising from the n^li*- 
gent navigation or improper management of the vessel entered in 
the association, induding the cost of removing obstructions and 
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<lamage to harboon, irtuuves. piers, stag^ or siauiar stmctons 
asisequent themm. 

Erotecticm can also be obtained in respect of the excess liabOity 
for collision damages where the value lor which the veaad is huined 
nnder the policies on ship is less than £8 per ton. 

3. Cargo Rtsks. 

The protection extends to loss of or damage to cargo arisiag 
from iinauthorued deviation, nnseaworthiness or improper Mcvigi' 
tion or management of the vessel and negligence in the am and 
custody of the cargo for which the RMonber is liabte in icqiect of 
the altered vessel. 

4. Harbour Damage Risks. 

The member’s liability is covered in respect of any damage 
done to any harbour, dock, pier, quay, jetty, landing-stage, tde- 
graj* cable, or other fixed or moveable thing. 

5. Wreck Risks. 

The member is protected against the cost of raising or removing 
the wreck of the entered vessel or the cargo on board, to the extort 
that it may not be recoverable under the policy on the vessdl or 
otherwise. 

6. Life and other Salvage and General Average Risks. 

The protection afforded covers the member’s liability for Kfe 
salvage to the extent that it is not otherwise recoverable, also the 
cargo’s proportion of any salvage, general average and special 
charges the member has had to pay so far as he is disentitled to 
recover the amount from the cargo mtoests ui ccmsequence of the 
negligent navigation of the vessel. 

This summary is not exhaustive, and is intended merely as a 
general indication of the protection afforded by these associa- 
tions against liabilities to third parties. 
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Miscellaneous Insurances against Liabilities to Thiru 

Parties 


Liabilities ansing from breach of contract and for damage 
occurrmg during performance of contract. — ^Liabilities of 
shipowners to owners of cargo for damages arising from 
breach of contract of afEreightment. — ^Form of insurance to 
cover such liabilities — ^Position of lightermen. — Insurance 
on average disbursements. — ^Liability of shipbuilders and 
engmeers for damage to another contractor's property. — 
Engineers' guarantee risks — ^Form of msurance to cover 
them. — Exclusion of consequential damages — Ship repairers' 
liabilities. — No statutory limit of liability. — Scope of insurance 
to cover ship repairers' liabilities. 
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In addition to the liabihties arising from torts, such as damage 
caused by the negligent navigation of a ship, and those imposed 
by certain statutory powers or local regulations respecting damage 
to harbours and docks and the cost of removing the wreck of a 
vessel, which have so far been considered, there are liabilities 
arismg from breach of contract and for damage occurring during 
the performance of a contract, from which the contractors are not 
exempt by the terms of the contract. 

These latter liabilities may arise in connection with the carriage 
of goods by sea and inland waters, and the construction and re- 
pairing of ships, and it is desirable to consider the different forms 
of the insurances which are effected against such liabilities. 

In order to comprehend the liabihties connected with the carriage 
of goods by sea it is necessary to imderstand the obligations which 
a shipowner impliedly undertakes, apart from express contract, 
when he receives goods to carry them for a remuneration. 

At common law it is implied that the diipowner is to carry 
and ddiver the goods in ^ety and be answerable for all loss or 
damage happening to them whilst in his custody, unless caused by 
some act of God, or of the King’s enemies, or by some defect in 
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the goods thecoselves. osr thioogh a vohmtaiy saaifioe far the 
ocaiiiiKHi safety, and be cannot rely cm those ezceptwns if he has 
not exercised doe care to avoid or guard against the cause of kxn 
or damage, or the vessel has (feviated frcHn the proper coarse of the 
voyage, or was unseaworthy or unfit for the carriage of the good!. 

There are certain statutory exceptions to, and limitation of, 
these common law liabilities. By the Merchant Shif^wog Act, 
1894, Section 502, the owner of a British sea-going diip is not 
liable to make good to any extent uhatever any loss or damage 
happening without his actual fault or {xriwity iriiere any gooda 
on board his ship are lost or damaged by reason of ftte, or for the 
loss by robbery or theft of valuables, such as bullioa, jewds or 
jmedous stones, which have been riupped without the true nature 
and value of them having been declared at the time of shipment, 
and the Act by Section 503 further limits the extent of his liability 
for loss of or damage to goods, either alone or together with loss 
of or damage to other vessels, to £8 per ton of the vessel's registered 
tonnage. 

In addition to these common law and statutory exceptions 
and limitation of liability, shipowners have mcorporated a number 
of further exceptions and a more extended limit of liabihty in bills 
of lading and charter-parties, but their power to do so is restricted 
by the Carriage of Goods by Sea Act, 1924, which apices to the 
carriage of goods by sea from any port in Great Britain cm Nmtheni 
Ireland to any other port, whether in or outside Great Britain or 
Northern Ireland, and in respect of which a bill of lading or similar 
demument of title is issued. 

The Act deals.only with the carriage of goods by sea and the 
liabilities and immunity of the shipowner whilst the goods are on 
board the ship, and it does not ai^y to any land portion of the 
transit. 

There is no absolute warranty of seaworthiness iriiich if not 
complied with renders the contract void, but the shipowner is bonrul 
before and at the beginning of the voy^e to exerase due dil^ence 
to make the ship seaworthy, property man, equip and supply the 
ship and make the holds and other parts of the ship in whi^ goods 
are carried fit for them and he is not liable for loss or damage ansing 
or resulting from imseaworthiness unless caused by want of due 
diligence in those respects. 

Having regard to tfes stringent principles of oar oemunon law 
respecting unauthorized deviatkai, whicdi puts an end to the cem- 
tract of affro^tmeat and precludes the shipowner fr<»a rdymg 00 
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my of the exceptions therein and gives the cargo owner a right of 
action for damages arising from snch iinanthorized deviation, it 
is provided in thte Act that the shipowner shall not be responsible 
for loss or damages arising or resnlting from saving or attempting 
to save life or property at sea, and any reasonable deviation 
anthoriased by the a)ntract of affreightment shaD not be deemed to 
be a breach of contract, bnt otherwise the provisions of our common 
law as regards deviation apply. 

Subject to the limit of liability provided by the Merchant 
Shipping Act, 1894, the marimum amonnt of the shipowner's 
liabflity for loss of or damage to or in connection with goods imder 
the Carriage of Goods by Sea Act, 1924, is £100 per package or 
unit, unless the nature and value of the goods have been declared 
by the shipper before shipment and inserted in the bill of ladmg, 
and by agreement another maximum amount than that mentioned 
may be fexed provided that it is not less than £100 per package or 
unit. 

The Act draws a clear line of demarcation between the carrier's 
nsks respecting the care and custody of the goods for which the ship- 
owner is liable and the navigation risks for which he is not liable, 
provided that the loss of or damage to the goods by those risks was 
not primarily due to the want of due diligence on his part to provide 
a seaworthy ship and for the proper care of the cargo, and that the 
voyage has been performed without any unauthorized deviation. 

Viewing these liabilities and immimities with regard to the 
question of insurance, the risks may be divided into three classes : 

1. Navigation and other risks from which the shipowner is 
exempt from Uability and which are insurable risks and are covered 
under a marine insurance policy on goods effected by the owner of 
the goods, such as loss of or damage to goods arising or resulting 
from the negligence of the crew in the navigation or management 
of the ship, fire, perils of the sea, act of God, war, strikes, nots 
and civil commotions, and latent defects not discoverable by due 
diligence. 

2. Carriers' risks relating to the care and custody of the goods 
whilst m lx>ard the ship, such as loss or damage due to bad handling 
m stowage, insufficient ventilation, pilferage and theft. By means 
of an additional clause, carrias' risks are frequently covered under 
an ordinary marine insurance policy on go^ effected by their 
owner, and the insurars on i^yment of the darm under the policy 
for such loss or damage beocrn^ subrc^ted to any rights the assured 
imy pos^s against the shipowner if he is not exempted from 
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liability by reason of the tenns of the contract of carriage. Ship- 
owners nsnally protect themselves against their liability for these 
carriers’ risks from which they are not exempt by reason of the 
terms of the contract of carriage by becoming members of a 
Protection and Indemnity Association which covers such risks. 

3. Risks resulting from breach of contract, sudi as canymg 
on deck cargo contracted to be carried under deck, shipping cargo 
on board a damaged ship which has not been repaired, dry-docking 
or repairing a ship with cargo on board for the shipowner’s own 
purposes and when not occasioned by some accident on the voyage, 
and unauthorized deviation. 

There are several important considerations to be borne in mind 
in effecting an insurance against shipowners’ liability arising oijt of 
a breach of contract. contract 

The breach of contract puts an end to the contract of affreight- 
ment and precludes the shipowner from relying on any of the ex- 
ceptions contained therein, irrespective of whether or not the loss 
or damage arose from an excepted risk, and the inabihty to rely 
on the exceptions operates throughout the whole period covered 
by the contract until the goods are dehvered to the receivers. 

It IS consequently necessary that the insurance should not be 
effected on the goods themselves against total loss or perils of the 
seas and risks covered by an ordinary policy on goods Such a 
policy is not sufficient to fully protect the shipowner against his 
liabilities arising from the breach of contract. The policy should 
clearly and expressly state that it is intended to cover any liability 
the shipowner may have incurred by reason of the particular 
occurrence , it should cover the whole transit from shipment until 
dehvery of the, goods to the receivers ; the policy should not 
contain the F. C. & S. dause, and the memorandum or franchise 
clause in the policy should be deleted, and it should be provided 
that the underwriters shall pay general average and charges not 
otherwise recoverable and any costs incurred with their consent 
in defending a claim made upon the assured in respect of the risks 
covered. 

Where the vessel is entered in a Protection and Indemnity 
Association and it is possible to communicate with the association 
it is desirable to do so before effecting the insurance, m case the risk 
is covered by the rules, or the association is prepared to r^ard the 
risk as covered or desires an insurance effected at its expense. 

Whenever an insurance against sudi liabilities is effected, expert 
advice is desirable, preferably that of an average adjuster. 
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Tbe flowing is a general form of insurance s^ainst sMpowneis’ 
liability to owners of cargo arising from a breadi of contract, which 
can be adapted to meet the particular circumstances : 

S.S 

From . . . to . . . and until the completion of the 
discharge of cargo and the termination of the shipowners' respon- 
sibihty withm the terms of the bills of lading 

" This insurance is intended to cover the liability, if any, of 
** the owners of the S.S. ... to the owners of the cargo loaded 
on board thereof in consequence of (state the circumstances), 
indudmg any contnbution to general average, salvage, salvage 
““charges, sue and labour charges, or other charges* ansing from 
“ any accident or accidents to the ship on the voyage, which by 
“reason of the aforesaid circumstances may not be recoverable 
“ from the owners of the cargo. 

“ To pay claims in full up to the amount insured for any liability 
“ on the part of the shipowners to the owners of the cargo, also 
“costs incurred, with the Underwriters' consent, in defen<^g a 
“ claim made upon the assured in respect of the risks covered by 
“ the policy. 

“ Seaworthiness of the ship admitted as between assurers and 
“ assured. 

“ Against marine and war risks. 

“ Ddete 3% clause." 

alto’s A lighterman when he receives goods for carriage incurs the 
lyiier. liabffity of a common earner, but in one respect he is in a diflferent 
position from that of a shipowner, as the statutory exception of 
fire under Section 502 of the Merchant Shippmg Act, 1894, does not 
apply to a lighter but only to a sea-going ship. Section 503 of the 
Act relating to the limitation of liability to £8 per ton, however, 
do^ apply to a lighter because the word “ sea-going " does not 
appear in that section and the term “ ship “ includes a lighter. 

As the liabilities of common carriers bear heavily upon them 
for losses which are not the consequence of negligence, lightermen 
usually exempt themselves from liability when they contract to 
carry goods, and the owners of the goods protect themselves by 
inerting the following provision in their policy on the goods: 
“ The assured are not to be prejudiced by any agreement exempting 
lig^termm from liability," The effect of this provision is that 
if the toss is proximately due to a pen! insured against, the assured's 
claim under the policy is not prejudiced by the insurers, on paying 
tiamn, having no recourse agaii^ the lightermen by reasem of 
Urn emnptxm oontaiz^ in the li^terage agreement. 



THIRB PARTY INSURANCES IXg 

When goods are carried by lightamen without any agreement 
exempting them from liability and they desire to effect m instnance 
against their liabilj|ies to the owners of the goods, it ^ouid be 
expressly stated in the poii<^ that the insurance is one against 
liabilities to third parties and the insmance should not be one merely 
on the goods themselves, as was seen when considering the cases 
referred to on p, 4. 

When an accident has occurred which gives rise to a general 
average contribution, the shipowner may incur liability for 
penses, and be unable to recover from the owners of the cargo the 
whole or a portion of those expenses applicable to the cargo by remm 
of a subsequent accident causing lo^ of or damage to the cargo, 
and thereby reducing or extinguishing the cargo's contributory 
value to the expenditure which falls to be apportioned over the 
valu^ of the property at the termination of the voyage. The 
subsequent loss of or damage to the cargo extinguishes or reduces 
the shipowner's lien on the cargo for its proportion of the expenses. 

In order to protect himself and the other parties concerned against 
such a contingency, the shipowner usually effects an insurance on 
Average Disbursements, and in the event of any subsequent accid^t 
he recovers under that policy the amount he has been unable to 
recover from the owners of the cargo by reason of the contributory 
value of the cargo having been reduced or extinguished by reason 
of the subsequent accident. The Marine Insurance Act, 1906, 
section 3 (2) {h), expressly permits such an insmance* 

As was seen when considering the Institute Clauses for Builders^ 

Risks, a shipbuilder by incorporating those or similar clauses in contracs- 
the policies on a ship under construction protects himself in respect 
of Ms liabilities fot damages arismg from the negligent navigation 
or managemeut of the ship, for cost of removal of obstructions and 
other risks covered by the collision clause and the protection and 
indemnity clause, but he may incur further liabilities to a sub- 
contractor or another contractor, against winch he should insure 
if he wishes to be fully protected. 

There are two main classes of Building Contracts. In the one 
case the sMpbuilder contracts with the shipowner to supply a com- 
plete vessel, consisting of hull, outfit, main and auxiliary machinery, 
and the sMpbuilder subcontracts for the supply of certain parts. 

The mam contract is thus between the sMpbuilder and the sMp- 
owner ; the sMpbuilder is responsible for the complete vessel, and 
there is no contractual relationsMp between the sMpowner and the 
subKxmtractor. In those circumstances, the sMpbuilda: usually 
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ppovKte that tiue iosuraiice he effects shall cover the pioperty of 
the Hib-coEtractor after ddivery to the shipbuilder, leaving the sab- 
oontiactor to insare the parts whilst anda: constracticni by him 
and prior to delivery to the shipbuilder. 

In the other case the main contract is between the shipbuilder 
and/or marine engineer for the construction of the hull and/or 
machinery, and the shipowner contracts for certain specific parts 
independbitiy of the main contract. In thc^ circumstances there 
is no ccHitjractual relationship between the shipbuilder and/cc 
marine atigin^ and the other contractor. For example, a ^ip- 
own^ might contract with a shipbuilder for the hull and main 
machinery of a vessel and with other contractors for the insulation 
and refrigerating machinexy. Each contractor would instire his 
own property, but liabilities may arise between the different con- 
tractors which are not covered by the ordinary policies effected 
on the property. For example, through the n^hgence of the 
shipbuilders* servants damage might be caused to the insulation, 
or in fitting the refrigerating machinery on board damage might 
be done to the hull through the negligence of the refrigeratmg 
engineers’ employees. 

In such circumstances the insurance policies effected sometimes 
contain a clause that the insurers shall have no recourse against 
another contractor or sub-contractor, but it is too indefinite to be 
completely effective. Irrespective of any question of insurance, 
it is very desirable in the first place that the contracts for the 
building of the vessel and the suppl3dng of subsidiary parts should 
dearly define the rights and liabilities of the respective contractors, 
especially as regards damage caused to one contractor’s property by 
the employees of another contractor engaged in Connection with the 
building of the vessel. That havmg been done, the insurance policies 
effected by the different contractors can be expressed in such terms 
as will not only cover the particular property or parts supplied, but 
also the liability of one contractor to the other so far as loss and 
damage to the property is concerned. Where such third party 
risks are covered it is desirable that the actual clause in the contract 
under which that liability arises should be mcorporated in the 
policy, so that the underwriters may be under no misapprehension 
as to the nature and extent of the liabihty against which the assured 
intmds to be indeEnnified. 

It k desirable that not only the contract itsdf, but also the 
policy, should cfeariy express the intention of the parties as r^ards 
liaWHty or exemption from liabffity for consequmtial damages. 
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sEch as delay arising from an accident occnrring dming the per- 
formance of the contract. In the case of AU$m & Co, v, WaUsmd 
Slipway Co, {1927} them was a contract to supply a cylinder for 
a vessel and the cylinder supplied was defective and had to be 
replaced, involving detention of the vessel. In the absence 
of dearly expressed tenxis in the contract as regards con- 
^uential damages, the suppliers of the cylinder were held liable 
for damages for delay arising out of the cylinder proving 
defective. 

Contracts for supplying the machinery and/or boil^ for a 
vessel usually contain a guarantee clause whereby the contractors 
undertake for six or twelve months or other period to make good 
any defective material or workmanship or exceptional wear and 
tear in any part of the machinery or l^ilers supplied. Defective 
design is sometimes added, and the contractor’s liability is usually 
confined to the cost of replacement m this country and excludes 
liability for consequential damages. 

Contractors frequently insure against their liabilities under the 
guarantee clause in the contract, and in that event it is important 
that the actual guarantee clause m the contract should be incor- 
porated in the pohcy so as to clearly define the nature and extent 
of the liabilities against which it is intended that the underwriters 
should indemnify the assured. The contract of indemnity between 
the underwriters and the assured contained in the policy is thus 
made co-extensive with the contract between the contractor and 
his principal contained in the guarantee clause in the contract for 
the supplying of the machinery and/or boilers. 

The exception as regards consequential damages refers to such 
damages as delay arising from the replacement of the defective 
part or damages sustained by other parties ansmg from the break- 
down of the machinery or boilers, such as damage done to another 
vessel or a pier by reason of the vessel becoming out of control in 
consequence of the breakdown. The exception does not apply to 
damage to another part of the machmery resulting from the original 
breakdown where there has been no break in the chain of causation. 
For example, a defective blade in the rotor of a turbine may break 
off and cause other blades to carry away, and in the course of the 
rapid revolutions of the rotor the broken blades may cause damage 
to the turbine casing. The whole of the damage constitutes one 
accident, and it would be incorrect to regard the damage to the other 
blades and the turbine casmg as consequential dam^e coming 
within the exception. 
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As Hoards the liabilities of ship repaireis to third parties, a 
policy OB the ship under repair which contains the Institute Port 
Risk Clauses, whilst it protects the assured against the risks covered 
by the collision clause and the protection and indemnity clause, 
does not afford a full protection, and the ship repairer may be liable 
to the owner of the ship for damage caused by the negligence of 
his employees which is not covered by the policy, and damage 
caused to any cargo on board is expressly excluded. Another 
matter %p ^be borne m mind is that a ship repairer cannot limit 
his Jiabmty for damage to the ship and any cargo on board to £8 
per ton uidess he is entitled to do so as the owner of a dock within 
the meaning of the Merchant Shipping (Liabihty of Shipowners 
and Others) Act, 1900 

The liabilities of ship repairers are consequently very extensive, 
and in lecent years ship repairers have been held liable for large 
amounts, especially in the case of passenger vessels and large cargo 
steamers. 

Ship repairers in this countiy have been endeavouring tor some 
time past to obtain an extension to them of the provisions in the 
Merchant Shippmg Acts relating to the limitation of habOity of 
shipowners, charterers, shipbuilders, dock owners and harbour 
authorities, but so far they have been unsuccessful. 

In most other countries there is no limitation of ship repairers' 
liability. In contracting for the repair of a ship, ship repairers 
frequently stipulate that their liability shall not exceed a specified 
amount, and that is now usually done in the United States of 
America. 

In effecting an insurance to cover ship repairers' hability for 
loss of or damage to the ship and cargo on board and liability for 
damage done by the ship to the property of others, special regard 
requires to be paid to the nature and extent of the liabilities against 
which it is intended that the assured should be indemnified by the 
underwriters so that the policy may clearly express the intention 
of the parties. 



PART III 

MARITIME CONVENTIONS 




CHAPTER XI 
Introductory 

As seaborne trade is mainly international, the adoption of unifonn 
commercial and maritime laws in all countries is highly desirable 
as a means of removing trade barriers and promoting commercial 
intercourse within the Empire and between different coimtries. 

Commercial law may be r^axded as a set of rules for the 
construction of the various documents used by commercial people. 
If such rules, embracing commercial and maritime laws, could be 
made of international application, it would ranove the uncertainty 
and friction arising from the differences at present existing between 
the laws of different countries. To some extent this result has 
already been obtained as regards maritime law. That community 
of interest which has long existed among seafaring people of different 
races has evolved a large measure of uniformity in that branch of 
law, and there is a common rule of the road at sea and uniform 
regulations with respect to navigation, with Uabihty for their 
infringement, whereby the risks of loss of life and property are 
immeasurably reduced. 

As regards maritime law, experience has proved that the best 
means of reaching uniformity is by means of international con- 
ferences, attended by business representatives from the different 
countries interested, where the particular question under considera- 
ticm can be fully examined and discussed from a practical point 
of view, and after the preliminary work has been completed, and 
definite resolutions have been adopted as the basis of an inter- 
national law, for legislative effect to be given to them after they have 
been duly reviewed, and in case of need revised, at a further official 
coioference attended by the accredited legal and other rep3»enta- 
tives of the Governments of the various countries. 

The International Law Association, competed of legal and non- 
members in all of the world and with its headquarters 
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in London, and the Comity Maritime International (International 
Maritime Committee), operating from Antwerp, convene conferences 
of their respective members periodically for the consideration of 
questions of international importance, with respect to which it is 
thought to be m the public interest that there should be a uniform 
law operating in all countries. 

Several of the draft codes drawn up and adopted at th^e 
busiims. conferences have been referred to the Diplomatic Con- 
ference which meets at Brussels from time to time, and is attended 
by l^ai and other delegates appointed by the various Governments 
interested. The draft conventions approved by the Diplomatic 
Conference are recommended by the del^ates for ratification by 
their respective Governments as the basis of legislation, whereby 
international uniformity of law on the particular subject can be 
obtained. 

In addition to a common rule of the road at sea and uniform 
regulations with respect to navigation, a further measure of inter- 
national uniformity was established by the Maritime Conventions 
Act, 1911, and similar l^siation in other countries. The Act was 
based on the conclusions reached at an international conference 
held at Brussels in the previous year, and it deals with the division 
of loss arising from collisions at sea through the fault of both 
vessds. Where it is possible to discriminate, the liability is in 
proportion to the degree of fault, otherwise the liability is appor- 
tioned equally between the two vessels. The Act also deals with 
the liabihty of the two vessels for loss of life and personal mjuiy, 
and with some matters relating to salvage. 

The Bills of lading Convention embodies The Hague Rules, 
X922, which were drawn up at the conference of the International 
Law Association held at The Hague in September, 1921, with the 
amendments adopted at the conference of the Comite Maritime 
International held in London in October, 1922. It provides the 
basis of a uniform law relating to the carriage of goods by sea. 
Legislative effect has already been given to this convention in this 
country by the Carriage of Goods by Sea Act, 1924. In other 
parts of the Empire legislation has been passed similar to the 
British Act, and other countries have signed the Convention and 
dtfear have or are introducing provisions in their national laws to 
give effect to its terms. 

In addition to these two conventions there are several other 
cmvesMikms whkh have been approved by the Brussds Dijdomatic 
Coiffemice and are waitir^ fcr legislative effect to be given to thm. 
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The oonventioiis deal with the foUomng subjects : (i) Limitation 
of Shipowners' Liability ; (2) Maxitime Mortgages and Liens , and 
{3) Immunity of State-owned Ships. 

The only coimtiy which so far has giv^ legislative effect to 
those conventions is Belgium, the Acts having come into force in 

1929- 

The conventions relatmg to the Limitation of Shipowners' 
Liability and Maritime Mortgages and Liens were, subject to jpertain 
reservations, approved by the Diplomatic Conference held at 
Brussels in 1922. At a further conference held in 1926 certain 
amendments were made in the latter convention, and another 
convention was then approved relating to the Immunity of State- 
owned Ships, 

As regards limitation of shipowners' liability, the existing 
differences between British and foreign laws are very considerable 
and lead to uncertainty and difficulty. The statutory limitation 
of shipowners’ liability in this country — and the provisions axe 
applicable virtually to the whole Empire — ^is to the effect that where 
by reason of the improper navigation or management of a ship 
any loss or damage is caused to property or rights of any kind, 
whether on land or on water, the owner of the ship shall not be 
liable for more than £15 per ton of the vessel's tonnage in the case 
of loss of Me and personal injury, either alone or together with loss 
of or damage to ship and goods or other property, and £8 per ton 
for loss of or damage to ship and goods or other property alone, 
provided it has occurred without his fault or privity. The limita- 
tion is not confined to cases of collision, but extends to sMpowner's 
liability as carrier. 

The position in’ other countries is different, and shipowners' 
liability, not only for damages arising out of colhsions but other- 
wise, is generally speaking limited to the value of the ship and freight, 
and if the ship in respect of which the liability arises is lost, there 
may be no right of recovery at all from the shipowner whose ship 
was at fault. This system places owners of British ships and cargoes 
at a disadvantage where foreign ships are concerned. In many 
cases the owner of a British ship cannot obtain in foreign G>urts of 
La#the same measure of damages he has to give to a foreign ship 
in our Courts, and a British merchant may find himself without 
any recourse whatever for the loss of his goods if the foreign ship is 
lost. 

This inequality is removed by the Convention, which provide 
that the liability shall be limited to an amount equal to the value 
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of the ve^, the freight (taken at lo^ of the valne of the vessel), 
and certain accessories consisting of amounts recovered from 
third parties, provided that it shall not exceed '£8 per ton for 
material damage, with a further amount of £S per ton for loss of 
hfe or personal injury. 

The laws in operation in different countries with regard to mort- 
^es on shi|» and the liens which attach to ships vary widely, 
and the, differences often have serious consequences for bankers 
and others who lend money on the security of ships, and for those 
who have claims against ships for services rendered or for damage 
done. The terms of the Convention have given rise to consider- 
able diversity of opinion, but as a result of the amendments made 
at the Brussels Diplomatic Conference in April, 1926, the general 
view IS that it represents the best method of umfonnity obtainable 
in the circumstances. 

The Convention on the immunity of State-owned ships deals 
with a veiy pressmg mjustice arising from certain states having 
engaged in the ordinary busmess of shipowning, at the same time 
maintairdng the immunity from arrest and legal processes applicable 
to warships and Government ships used for non-commercial pur- 
poses. Generally speaking, the purport of the Convention is to 
put commercial ships owned by a government in the same position 
as those owned by a private shipowner, while establishing definite 
principles respecting daims for salvage and collision and other 
matters in the case of ships used for government non-commercial 
purposes, such as warships, hospital ships, etc. 

♦ The first two conventions were considered by the General 
Economic Sub-Committee of the Impenal Conference held in 1926, 
and its reports thereon were approved by the "Imperial Conference 
in November of that year by the adoption of the following 
resolution ; 

'*The Imperial Conference notes with satisfaction the 
progress which has been made towards the unification of 
''maritime law in regard to the limitation of shipowners* 
liability and to maritime mortgages and liens by the pre- 
" paration at Brussels of the draft international conv^tions 
"on these subjects, and having regard particularly to the 
" advantages to be derived from uniformity recommends these 
" conventiiCH:^ to the consideration of the Govemm^ts of the 
" various parts of the Empie.” 

The subject of the immunity of State-owned ships did not come 
before the Imperial Confermce, but the question of the position 
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of the Crown as a Ktigant in this comitry was referred by the Lord 
Chancellor to a Committee, and the report of the members of that 
Committee waa published in 1927. To the report tha:e was attached 
a Draft Bill to assimilate the procedure in certain Crown proc^- 
ings in the High Court to the procedure in actions between subjects, 
to make the Crown liable to be sued in tort, to amend the law with 
respect to limitation of liability and salvage in the case of Crown 
ships, and to make other provision with respect to the enforcemait 
of rights by or against the Crown. The Bill has so far not been 
passed into law. 

Frequent representations have b^n made to the British Govern- 
ment that the three conventions approved by the Brussels Diplo- 
matic Conference should be ratified, and it is understood that 
Draft Bills will be prepared, but circumstances prevent any indica- 
tion being given by the Government as regards the probable date 
of the introduction of such legislation. 

Preparatory to the meeting of the Imperial Conference in the 
latter part of 1930, the Chamber of Shipping of the United Kingdom, 
in conjunction with other public bodies, has been formulating a 
British business policy to be submitted to the Imperial Conference, 
and amongst other matters it is recommended that the three 
conventions should be ratified and legislative effect given to them 
throughout the British Empire. 

The readjustment of the relations between the diffarent parts 
ofthe Empire, following on the declaration of the equality of status mSSiS^siiis>- 
made by the Imperial Conference in 1926, rendered it necessary p“i&3L«gisiatJoa. 
to examine the question of unifonn shipping legislation throughout 
the Empire. 

The Report of**the Imperial Confer^ce, 1926, declared in re- 
lation to the United Kingdom and the Dominions that : 

‘"They are autonomous communities within the British 
“ Empire, equal in status, m no way subordinate one to another 
“ in any aspect of their domestic or external affairs, though 
“united by a common allegiance to the Crown, and fr^ly 
“associated as members of the British Commonwealth of 
“Nations.^' 

The Impaial Conference also considered the qu^tion of 
Merchant Shipping legislation, and pointed out that, while 
uniformity of administrative practice was desirable and essential 
as r^ards the Merchant Shipping legislation of the various parts 
of the Empire, it was difficult to reconole the application of certain 
provisions of the Merchant Shipping Act, 1894, with the present 
Q 
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<x»3stitiitioiial status of the sevaal members of the British Common- 
wealth of Nations, 

Sin<^ the year 1911 the practice has been followed that 
enactments of the Parliamait of the United Kingdom in relation 
to merchant shipping and nav^ation are not applicable to the 
Dominions, and as the general position is that the Dominions axe 
empowered by their Constitutions to enact laws relating to merchant 
shipiai^ subject to varying limitations, there is an element of 
uncertainty as to the powers of the Dominion Governments to pass 
Merchant Slipping legislation, which has given rise to disputes in 
the Courts. There is farther a danger of the development of differ- 
ances in the Merchant Shipping laws of this country and the 
Dominions. 

For instance, as r^ards the Maritime Convaations relating to 
the limitation of shipowners’ liability and maritime mortgages 
and liens, if a Dominion Parliament desired to confer upon its 
courts jurisdiction and authority to enforce rules of law based on 
those Conventions, it looight find it impossible to aaact legislation 
fully imj^ementing the conference agreement in respect of foreign 
drips or ships rostered outside the Dominion, as these fields of 
jurisdiction are partially, if not wholly, reserved for the Parlia- 
ment of the United Kingdom. In respect of mortgages and li^ 
there might even be difficulty in regard to ships registered in the 
Bommion itself. 

A Conference was accordingly organized to consider amongst 
other matters this particular question, the t^ms of reference 
being: 

** To consider and report on the principles whkh should 
govern, in the general interest, the practice and l^islatirm 
rriating to Merchant Shipping in the various parts of the 
Em|rire, having regard to the change in constitutional status 
and general relations which has occurred since existing laws 
were enacted/’ 

The report of the Conference on the Operatioil of Dominion 
L^jiriatibn and Merchant Shipping Legislation was published in 
January, X930, and its main recommendation r^pecting Merdiant 
Shippng is that l^idative restrictions imposed by the Merchant 
Sbij^ang Act, 1894, should be removed so that there wifl no longer 
be any doubt as to the foil and complete power of any Dommion 
Padi^neirt: to enact I^iriaticm in respect of merchant ship|^, 
nor wffl Dmraiion kws be liable to be held inoperative m the 
gcEOTii of r^fx^oancy to laws passed by the Parliammt of the 
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United Kingdom, The ground would thus be cleared for co- 
operation amongst the members of the British Commonwealth of 
Nations on an equal basis in the form of agreements, for a term of 
years, as to the uniformity of laws throughout the Empire. It is 
pointed out that this course is specially favoured as r^ards shipjAig 
matters, as shipping is a world-wide interest, in which unifonnity 
is desirable, and the establishment of a tribunal is advocated as a 
means of determining differences and disputes between mmbers 
of the British Commonwealth, not only as r^ards Merchant 
Shipping, but also the operation of l^islation generally. 

It is further recommended that the Dominions should be 
empowered to establish Admiralty Courts under their own laws, 
and that so far as possible there should be uniform jurisdiction and 
procedure in all Admiralty Courts throughout the Empire. 

As regards the Maritime Conventions relatmg to the limitation 
of shipowners' liability and maritime mortgages and liens, which 
have been signed but not yet ratified by the British Government, 
the report refers to the resolution passed by the Imperial Conference 
of 1926 in favour of their adoption, and proceeds : 

To enable these Conventions to be ratified considerable 
'' changes will be necessary in the existing law in the United 
" Kingdom with regard to Admiralty matters. We think it 
desirable that all Dominions should consider the changes 
proposed by the Conventions, and, if the Dominions or any 
" of them adopt them, the opportunity might be taken, having 
regard to the fact that the new l^slation will be necessary, 
of endeavouring to come to some agreement that imifonnity 
should exist upon all matters of Admiralty jurisdiction and 
** procedure/ and for this purpose it would seem the law of 
“ the United Kingdom might form a useful basis for such an 
" agreement.” 

In some quarters, however, it is thought that, so far as foreign 
countries are concerned, changes in the law should only be made 
on the basis of reciprocity. As unifoimity can only be attained by 
compromise, and the advantages to be derived from international 
conventions are essentially those which result from the general 
adoption of international uniformity of law and the abolition of 
those differences in the laws of various countries which give rise 
to difficulties, uncertainties and delay in the settlement of claims, 
and to unfair competitive advantages which the present laws give 
to foreign shipowner and merchants, it would be well to stipulate 
that any iegidation i^ssed in this country on the basis of these 
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cxHivmtioas shotM only take effect wken simflar legislation is 
adopted by the other principal maritime conntries. 

Another subject which has been engaging the attention of the 
International Maritime Committee is that of the insurance of 
passengers in respect of loss of life and personal injuiy arising from 
accidents at sea. 

The present position is imsatisfactory from the point of view of 
the passenger and also that of the shipowner, owing to the want of 
uniformity in the laws of different coimtries, the extent of liability, 
and the expensive litigation which frequently results from casualties 
involving loss of life whereby the compensation recovered is con- 
si<terably reduced by legal expenses. 

A scheme has been evolved whidi will be submitted to the next 
conference of the International Maritime Committee to be held at 
Antwerp in August, 1930. 

The scheme is intended to be operated by incorporation in the 
passenger contract ticket, and to be of international application. 

The main provision is that in consideration of the acceptance 
by the passenger of the benefits of insurance conferred, in lieu of 
his rights under the maritime and common law, the shipowner, at 
his own expense, will insure the passenger in certain specified 
amounts against aU risks of accident causing death or personal 
injury which may occur during the course of the voyage which is to 
be taken to cover the whole period whilst the passenger is on board 
the vessel, including embarkation and disembarkation. 

In the event of the passoager sustaining personal injury by 
acddent the shipowner will pay him the stipidated amount, and in 
the case of the death of the passenger the amount would be paid 
to such person as might have been nominated by the passenger or 
his next of kin. 

The insuran<^ is intended to cover all accidents, even when the 
same are occasioned by the n^ligence or want of reasonable care 
of the passenger, except wilful misconduct. In like manner, the 
shipowner is not to be relieved from hability for the consequaices 
of his own wilful misconduct. 

The rights of the passenger against third parties are not to be 
affected or prejudiced, but if the third party be the owner of a ship 
tite passsag^ agrees to transfer to the carrying shipowner aH his 
r^ts against such other shipowner, and the carrying shipowner 
dball thereby become mtitl^ to enforce such rights against such 
^i^wner up to the amount paid by the carrying shipowner 
to th« ps^enger. 
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All claims tmder the msmance shall be paid in foil by the ship- 
owner without regard to any limitation of liability which he may 
be entitled to daim in r^pect of any action for damages according 
to the law of the flag of the ship or the law of any otha: country. 

If the passenger desires to be insured against acddent camiag 
death or personal injury in any sum greater than that specified, he 
will have the facilities, through the shipowner or his agent, of 
insuring with an insurance company of recognized standing, at 
the current rate of premium, an additional amount not exceeding 
ten times the sum speafied. 

Except as regards the premium for this additional insurance, if 
required, the cost of the insurance is to be borne by the dupownar 
in consideration of the passenger surrendering his rights of action 
against the carrying shipowner under the maritime or comim>n * 
law. Pa3nnent of a claim is not dependent on the proof of ne^- 
gence of the shipowner or his servants ; the mere fact that the 
acddent happened on the voyage will entitle the passenger or his 
representative to recover the amount insured, irrespective of any 
question of the limitation of shipowner's liability. 

A further subject to be discussed at the conference of the Inter- 
national Maritime Committee at Antwerp in August, 1930, is the ^ 
question of criminal liability in the case of collisions at sea which 
involve loss of life or personal injury. At present there is an element 
of uncertainty under international law as regards the right of a 
state to exerdse criminal jurisdiction over a foreigner in the case 
of a collision on the high seas involving loss of life or personal 
injury, A case recently came before the Permanent Court of 
International Justice, in which the Court was divided, and it 
remains to be s^n whether the question can be dealt with separately 
as a matter of maritime law apart from the general question of the 
criminal jurisdiction of a state over a foreigner. 

As changes in the law on the basis of the Conventions on the 
limitation of shipowners' liability, mantime mortgages and liens »anae 
and the hnmnmty of state-ovmed ships would affect the business of 
marine insurance, especially as regards the question of insurance 
against liabihties to third parties, the main provisions of the 
Conventions are considered in succeeding chapters. 
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CHAPTER XII 

LnoTATioN OF Shipowners’ Liability 

The present statutory provisions in force in this country and 
practically throughout the Empire as regards the limitation of 
shipowners* liability have already been described in Chapter IV, 
and the main provisions of the convention on the subject may be 
summarized as follows : 

I. The liability of the owner of a seagoing vessel is limited to 
an amount equal to the value of the vessel, the freight and the 
accessories of the vessel, provided that it shall not exceed an 
aggr^ate sum equal to £8 per ton of the vessers tonnage, in respect 
of (a) ccanpensation due to third parties for damage caused by the 
acts or faults of the master* crew, pilot, or any other person in the 
service of the vessel* (6) compensation due for damage tq cargo, 
goods or jEoperty on board the vessel, {c} obligations arising out 
of bills of lading, (d) compensation due by reason of a fault of 
navigation committed in the execution of a contract. 

Liability is limited to the value of the vessel, the freight and 
accessories, without the provision as regards £8 per ton, in respect 
of (a) any remuneration for salvage, (6) any contribution of the 
shipowner in general average, (c) obligations arising out of contracts 
entered into or transactions carried out by the master, acting 
within the scope of his authority and not expressly authori^ or 
ratified jby the owner, away from the vessel's home port, where 
sudi contracts or transactions are necessary for the preservation 
erf the ves^ the continuation of the voyage, provided that the 
necesBsity is not caused by any insuflBidency or d^dency of equip- 
ment or st<Hies at the banning of the voystge. 

Ttee fe a reservation that liability may not be limited to the 
value of the the freight and the accessories in r^pect of 

dama ge earned wodss in port* docks and navigable ways or in 
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Inspect of the cost of raising wreck, but it is understood that the 
limit of liability in such cases shall not exceed £8 per ton, except in 
the case of th^ expenses of raising wreck. 

2. The convention preserves the important provision that there 
shall be no limitation of liability in respect of obligations arising 
out of acts or faults committed by or with the privity of the owner 
of the vessel. 

3. There are specific provisions for ascertaining the value of 
the vessel where limitation of liability is claimed. 

{a) For claims coimected with collisions or other accidents and 
claims in general average, the valuation shall be according to the 
condition of the vessel at the time of her aixival at the first pent 
reached after the accident. If before that time a fresh aedd^t, 
distinct from the first accident, has reduced the value of the vessel, 
any diminution of value so caused shall not be taken into account 
in considering claims connected with the previous accident. For 
accidents occurring during a vessel’s stay in port, the valuation 
shall be according to the condition of the vessel at that port after 
the accident. 

{b) In the case of daims relating to the cargo, or arising on a 
bill of lading, not being claims provided for above, the valuation 
shall be according to the condition of the vessel at the port of 
destination of the cargo, or at the place where the voyage is 
abandoned. 

(r) In all other cases the valuation shall be according to the 
condition of the vessel at the end of the voyage. 

4. The freight, including passage money, is deemed to be a 
sum equal to 10% of the value of the vessel at the commencement 
of the voyage. •The accessories are defined as compensation for, 
or general average contributions in respect of, material damage 
sustained by the vessel since the beginning of the voyage and not 
repaired. Payments on policies of insurance are not deemed to be 
accessories. 

5. The various claims coimected with a single accident, or in 
respect of which, in the absence of an accident, the value of a vessel 
is ascertained at a single port, rank with one another against the 
amount representing the extent of the owner’s liability/ r^aixi 
being had to the order of their liens. 

6. Where death or personal injury is caused by the acts or faults 
of the captain, crew, pilot or any other parson in the ^rvice of the 
vessd, the owner of the vessd is liable up to an amount equal 
to £8 per ton of the vessel's tonnage, over and above the limit 
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of liability otherwise provided for as explained above. If the 
dahnants are not folly compensated by this amoont, they ranik, 
as n^ards the balance of their daims, with the property claimants 
against the fond provided by the limitation of liability in respect 
of daims other than for loss of life or personal injiuy, regard being 
had to the order of their liens. There is a reservation as regards 
appl3dng this special life and personal injuries fund in the case of 
non-passenger vessels of 300 tons and imder, in which case life and 
personal injury claimants would have to take their chance with 
property daimants against the sum representing the limit of 
owners' liability under the general provisions of the convention. 

7. The British provision is retained as regards the calculation 
of a vessel's tonnage. In the case of steamers, it shall be the net 
tonnage plus the amount deducted from the gross tonnage for 
engine space, and in the case of sailing vessels it shall be the net 
tonnage. 

8. The monetary units mentioned in the convention mean their 
gold value, and a foreign debtor may have the right to discharge 
his debt in national currency according to the rate of exchange 
prevailing at the date fixed for the ascertainment of the value of 
the vessd. There is a difi&culty in adopting the date upon which 
payment is made, which is the correct basis, as it would be then 
impossible for foreign courts to give judgments in the terms of the 
current^ of their own countiy. The provision provides certainty, 
but is a departure from strict justice. 

9. The limitation of liabihty does not apply to vessels of war, 
nor to Goveniment vessels appropriated exclusively to the public 
service. 

In their report the delegates to the Brussels Conference in 1922 
drew attention to some of the objects achieved. The present state 
of our law, under which the owner is liable without limit to com- 
pensate a dock or harbour authority for the expense of raising the 
wreck of a sunken vessel, has been preserved by the stipulation 
that any contracting state is free not to allow any hmitation of 
liability in respect of these expenses. 

The delegates r^arded with satisfaction the adoption of the 
papdvisicm, that the freight shall be taken at an amount equal to 
xo% of the value of the vessel at the commencement of the 
voj^e as avoiding the difficulty connected with the ascertainment 
di the frei^t payable in respect of any jmiicular voyage, the 
iiiequalty whetoe the vessel is not capable of earning any freight or 
A>es not haigsen to be e a r ning any freight m the parricular vo37age. 
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and as pioviding a snbstantial measure of compensation where the 
vessel is totally lost, but they thought that the intention should be 
deariy exporessed that the lo^ is payable in the case of 
pleasure yachts, salvage v^sds, dredgers and vessels in ballast, 
etc. 

As regards the position of cargo owners, the ddegates remarked 
that it improves their position in several material respects as com- 
pared with the existing American and continental law. For 
“example,” they said, “it provides a fund of of the 
value of the undamaged vessel, which is available in any event for 
cargo daims. Again, it replaces the present practice of abandon- 
ment of the vessel by the payment of a sum from the shipowner 
“equal to its proved value — a very important advantage to 
“ the cargo owner. Finally the daims to be satisfied out of the 
" above funds are those arising out of a single accident and not 
“ {as at present) those arising throughout the voyage. Against 
“ th^e substantial advantages the only thing to be set is the limi- 
“ tation of cargo claims to £8 per ton, a limitation which, in our 
“ opinion, would be practically operative only in comparatively 
“ rare cases.” 

The present differences between British and foreign law are condtisioDs. 
very considerable and lead to uncertainty and difficulty. The 
attainment of a uniform law for international application neces- 
sarily involve compromise, but it may be fairly claimed that the 
advantages to be gained would outweigh any disadvantages. The 
present inequalities, adversely affecting the owners of British ships 
as compared with foreign ships, would be removed. 

The position of the cargo owner would be improved as r^ards 
claims against foreign ships, and it may be fairly maintained that 
his position m respect of daims against British ships would not 
be affected to his disadvantage. 

Legislation on the basis of the convention would introduce that 
element of certainty as regards the law which is of an inestimable 
benefit to those engaged in business, especially where different 
nationals are concerned, and would promote uniformity, and con- 
stitute an important extension of the unification of maritime law 
upon which the advancement of seaborne commerce largely depends, 
besides obviating the risk of differences which disturb the relation- 
ships of those engaged in it. 

As regards its effect on marine insurance, it would tend to 
stabilize its conditions, especially as r^ards remedies against third 
I^aiies which underwriters acquire by subrogation, and it would 
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enable tbem to gauge with greater precision the nature and extent 
of the risks against which the protection of marine insurance 
is required, bat it would not appear to involve any alteration 
in the present conditions as regards the terms of marine insurance 
policies or the rules of Protection and Indemnity Associations. 

As regards claims for contribution of the shipowner in general 
average, although the limitation of liability is the value of the 
ship, freight and accessories as at the time of the ship’s arrival 
at the first port reached after the accident, which would not be 
likely to affect the amount recoverable in respect of general 
average alone, it has to be borne in mind that where the shipowner 
limits his liability, a claim for any contribution of the shipoymer 
in general average has to rank with other claims against the fund 
created by the limitation of hability connected with a single 
accident or occurrence, regard being had to the order of their liens. 

According to the other convention relating to maritime 
mortgages and Kens, there are certain Kens which are to take 
precedence of the Ken which it is proposed to create in respect of 
the shipowner’s contribution to general average, which may affect 
the amount recoverable where the shipowner claims limitation of 
KabiKty, but the general intention apparently is that the claim 
for general average shaU rank before daims arising from colKsions 
and other acddents of navigation, for personal injury to passengers 
and crew, for loss of or damage to cargo, and for damage caused to 
works fOTning part of harbours, docks and navigable ways, also 
daims arising on contracts necessaniy made by the master within 
the scope of his authority away from the vessel’s home port. 

In the generaKty of cases, the provision in regard to general 
average would not affect the usual course of ^adjustment, but in 
instance where the shipowner limits his liability, in case of colKsion 
or other occurrence and involving a daim for general average, the 
proposed ranking of daims according to the order of their liens 
may have an important bearing on general average, and only 
practical experience can show what would be the effect. 
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Maritime Mortgages anb Liens 

The main provisions of this Convention are that a duly n^tered 
mortgage, which is effected in accordance with the law of the 
contracting State to which the vessel belongs, shall be regarded as 
valid and respected in all the other contracting countries, and that 
maritime liens be allowed in respect of a number of different claims, 
indnding the contribution of a ship in general average for which 
there is at pr^ent no lien in this countiy. 

Such a preferred mortgage shall take precedence of all liens 
except those anterior in date to the mortgage and certain specified 
liens, including those for damages arising out of collision or other 
accidents of navigation, and for general average and salvage. The 
position of a mortgagee, if the mortgage were duly rostered, 
would he improved by postponing certain liens to his own, and 
as regards the liens which would take precedence of the mortgage, 
it should be observed that they are liens which cannot be created 
at the will of the owner of the vessel, as they arise from accidental 
circumstances, and can be easily insured against. 

By the Marine Insurance Act, 1906, sect. 14 (i), a mortgagee 
has an insurable interest in the ship to the full amount of the mort- 
gage debt, and according to decisions in certain scuttUng cases it 
would appear that he is in a stronger position if the insurance 
covering his interest is effected directly by him, instead of his 
becoming the assignee of an insurance policy effected by the owner, 
as he thereby only acquires the same rights as were poss^sed by 
the owner as the original assured (Marine Insuranoe Act, 
sect 50, sub-sect. 2), and such a policy might prove to be void by 
reai^n of some breach of warranty or improper act done with the 
privity of the owira'. 

Tha:e is a reservation whereby a contracting State may pass 
legislation to inesarve intact the rig^t of dock, harbour and amr 
servancy authorities to detain and ^ the vessel or wreck and to 
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indemnify themselves out of the proceeds of sale, in priority to 
other actors, in respect of damage caused by the fault of the 
vessel to works in docks and harbours and the cost of raising 
wrecks. 

In both this convention and that relating to the limitation of 
shipowners’ liability, the rights of dock, harbour and conservancy 
authorities have been fully preserved, and no alteration is suggested 
in respect of the limitation of liabihty of such authorities created 
by the Merchant Shipping (Liability of Shipowners and Others) 
Act, 1900, whereby they shall not be liable to damages beyond an 
aggregate amount not exceedmg £& per ton of the tonnage of the 
largest registered British ship which has entered the dock, harbour 
and navigable way within the previous five years, where without 
their actual fault or privity any loss or damage is caused to any 
vessel or goods on board thereon. 

In proposing to create a maritime lien in respect of a ship’s 
contribution m general average the convention extends Admiralty 
junsdiction and provides a remedy which is of great importance in 
the case of a foreign ship. 

At common law the shipowner has a possessory lien on the cargo 
for its share of general average, by virtue of which he is entitled to 
hold the goods till his lien be satisfied, but as at the time of delivery 
he is not able to state the amount of the cargo’s share the usual 
procure is for him to require the signature of the consignee to an 
average bond, agreeing to pay the proper proportion after ihe general 
average adjustment has been prepared, and in addition he may 
require the pa3mient of a deposit which is usually lodged in a bank 
m joint names pendmg the completion of the adjustment. 

The owner of cargo has no such corresponding lien on the ^p 
for its share of general average in the case of loss of or damage to 
cargo faUing to be allowed in general average (The North Star,** 
i860), but if the shipowner exercises his nght of lien on the cargo 
to enforce the payment of a deposit he is bound to set off the 
amount of any claim the owner of cargo has against the ship in 
respect of any loss of or damage to cargo which falls to be allowed 
ia g«€ral average (The " Norway,** 1865). 

Tm owner of cargo has a personal right of action against the 
shipowner for the ship’s share of any claim in general average for 
sacrifice of cargo, and against the other owners of cargo for theirs 
(IMson V, 3:813). It is the duty of the shipowner to enforce 

his lien for generaF average contribution against each consignee 
ioc the benefit of the owner of goods sacxificed for the common 
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safety {Crmks v, AUan, 1879), he is liable in damages to the 
owner of goods so sacrificed for delivering the rest of the cargo 
without taking proper security from the other consignees for their 
contributions {Nabd*s Explosives Company v. Rea, 1897}, 

In exceptional cases ihe Admiralty Court might be called upon 
to deal with a direct claim by a cargo owner against the shipowner 
for the ship’s share of the loss of or damage to cargo allowable in 
general average, but the procedure in England and Wales is at 
present restricted and imperfect, and a foreign ship might be able 
to leave the country without giving any security in respect of the 
cargo owner’s claim or taking any steps for the adjustment of the 
general average. In Scotland the right of arrestment to found 
jurisdiction might give a remedy which is not open to a cargo 
owner in England and Wales. 

The creation of a maritime lien on the ship for its share of 
general average, as proposed in the convention, removes the present 
disabilities in this country, and will bring our law into conformity 
with that of the United States, Germany and Scandinavia. In 
France, if it cannot be said that there is a privileged daim 
(lien) on the ship, the consignee can at least apply to the Court to 
enforce bail, but in Holland and other countnes no lien or such 
procedure exists. 

The creation of this maritime lien is not likely to affect the 
present method of adjustment by which no security is giveii^by 
the shipowner in respect of the ship’s share of general average. In 
the generality of cases, where there has been a sacrifice of cargo, 
the shipowner has incurred general average expenditure or there 
has been a sacrifice in respect of the ship, resulting in a balance due 
hrom the owners of the cargo to the owner of the ship. Where this 
is not the case, it has been seen that in this country the shipowner is 
compelled to take the necessary steps to procure an adjustment 
and is personally liable for the ship’s share of general average. 

It is chiefly in connection with foreign ships, where there has 
been a sacrifice of cargo and there is an amount due from the 
shipowner, that the proposed lien will afford the cargo owner a 
protection, the need of which has frequently been experienced to 
the detriment of the interests of British merchants and underwrite 
on cargo. 

In conclusion it is to be observed that the proposed 
apply not only to the vessel, but also to the freight for the voyage 
during which the daim giving rise to the lien arises, and to 
the acceories of the vessel and freight accrued since the 
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cOTimencement of the voyage. The accessories of the vessel and 
the freight mean : 

(1) Compensation dne to the owner for material damage sus- 
tained by the vessd and not repaired, or for loss of freight. 

(2) General average contributions due to the owner, in respect 
of material damage sustained by the vessel and not repaired, or in 
respect of loss of freight. 

Remuneration due to the owner for salvage services rendered 
at any tinae before the end of the voyage, any sums allotted to the 
master or other persons in the service of the vessel being deducted. 

The provisions as to freight apply also to passage money, and 
in the last resort, to the sum represented by the payment provided 
for by Art. 4 of the convention on the limitation of shipowners" 
liability (i, e. 10^ of the value of the vessel at the commencement 
of the voyage). 

Payments made or due to the owner on policies of insurance 
as well as bounties, subventions and other national subsidies, are 
not deemed to be accessories of the vessd or of the freight. 
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CHAPTER XIV 

iMMUNrry of State-owned Ships 

The indent need of leform as regards the immunity of State-owned Need of jefopa. 
ships was the subject of an address given recently by Sir Leslie 
Scott, P.C,, K.C., in which he reviewed the position that in dvil 
proceedings in the law courts in this country the Crown is in a 
privileged position, and he advocated that these privileges should 
be modified, and that subject to preserving certain interests of the 
state the Crown should be placed on an equal footing with the 
subject in respect of legal obligations and court procedure. 

The inability of the Crown to be sued in tort works a considearable 
amount of hardship. Speakmg of procedure by Petition of Ri^t, 
he remarked : 

** In theory, the subject cannot sue the Crown at all, or, at any 
rate, he cannot do so as a right, but only if the Crown will consent 
** to be sued. Hefice, before any proceedings can be instituted, 

** it is necessary to obtain the Royal permission, or fiat, that ri^t 
be done.” 

At present no claim can be made by or against the Crown in 
respect of saiyage services rendered by or to a King's ship, although 
a daim can be made by the officers and crew of such a ship in their 
private capacity with the consent of the Admiralty in reject of 
salvage services rendered by them. There is no exception to the 
rule that salvage claims cannot be made against the Crown, tut by 
the Merchant Shipping (Salvage) Act, 1916, when the King’s ship 
is a tug or a salvage vessel the Crown can daim salvage. 

Certain alterations were proposed in the Draft Bill prepared by 
the Committee on Crown Proceedings as attached to their report 
pubhdied in 1927, which would remedy the matter so far as this 
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oouBtry is concerned, but the question is one of inteniational 
impcEtance having r^ard to the entry of maritime states into the 
ordinary business of shipowning fay either owning or operatmg 
ships* 

The convention approved by the Brussels Diplomatic Conference 
in 1926 provides that the immunity of public vessels in respect of 
coUi^on, salvage and other damage resulting from navigation shall 
no longer continue. 

The main provisions of the convention are as follows : — 

Article i reads: 

" Vessds owned or operated by States, cargoes owned by 
them, and cargoes and passengers carried on such vessels, 
** and the States owning or operating such vessels or owning 
“ such cargoes are subject in respect of daims relating to the 
management of such vessels or cargoes to the same rules of 
liabilities and the same obligations as those applicable to 
” private-owned ships and cargoes and to the private ownership 
*' and management of ships/’ 

It is further provided that the legal procedure shall be the same 
as in the case of merchant vessels belonging to or operated by private 
individuals or public companies and cargoes privately owned. 

These provisions, however, are not applicable to warships and 
other similar vessels or ships owned or operated by the State 
ami emjdoyed exclusively at the time on Govermnent and non- 
commercial service, but whilst such vessels cannot be seized, arrested 
or detained by any legal process, competent tribunals of the oauntiy 
owning the ships are empowered to hear, without the State being 
able to avail itself of its immunity, any action brought against 
the State in respect of {«} collisions or other accidents of navigation, 
(6) salvage and general average, {c) repairs, suppli^, or other con- 
tra^ relating to the vessel. 

Cargo belonging to the State and carried on board such vessels 
|s are mentioned above is placed in the same position as the vessel, 
^d cargo belonging to the State and carried on board merdiant 
Vessds, whilst it cannot be seized, arrested or detained, is subject 
to the ordinary jurisdiction of the courts which have jurisdiction 
in th#case of privately-owned cargo. 
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RELEVANT SECTIONS OF STATUTES 




MARINE INSURANCE ACT, 1906* 

(6 Edw. 7. CH, 41.) 

3. (i) Subject to the provisions of tMs Act, every lawful marine 
adventure may be the subject of a contract of marine insurance, 

(2) In particular there is a marine adventure where — 

(a) Any ship goods or other moveables axe expend to 

maritime perils. Such property is in this Act 
referred to as insurable property " ; 

(b) The earning or acquisition of any freight, passage 

money, commission, profit, or other peexmiary ' 

benefit, or the security for any advances, loan, or 
disbursements, is endangered by the exposure of 
insurable property to maritime perils ; 

(c) Any liability to a third party may be incurred by the 

owner of, or other person interested in or responsible 
for, insurable property, by reason of maritime perils. 

“ Maritime perils ” means the perils consequent on, or incidental 
to, the navigation of the sea, that is to say, perils of the seas, fire, 
war perils, pirates, rovers, thieves, captures, seizures, restraints, 
and detainments of princes and peoples, jettisons, barratry, and 
any other perils, either of the like kind or which may be desigufiated 
by thd policy, 

5. (i) Subject to the provisions of this Act, every person has an 
insurable interest who is interested in a marine adventure. iktod. 

{2) In particular a person is interested in a marine adyenture 
where he stands in any legal or equitable relation to the adventure 
or to any insurable property at risk tharein, in consequence of which 
he may hmd&t by the safety or due arrival of insurable property, 
or may be prejudiced by its loss, or damage thereto, or the 
detention th^^f, or may incur liability in respect thereof. 
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14. (i) Where the subject-matter insured is mortgaged, the 
mortgagor has an insurable interest in the full value thereof, and 
the mortgagee has an insurable interest in respect of any sum due 
or to become due under the mortgage. 

(2) A mortgagee, consignee, or other person having an interest 
in the subject-matter insured may insure on behalf and for the 
benefit of other persons interested as well as for his own benefit. 

(3) The owner of insurable property has an insurable interest 
in resp^t of the full value thera)f , notwithstanding that some third 
peison may have agreed, or be liable, to indemnify him in case of 
loss. 

50. {i) A marine policy is assignable unless it contains terms 
expressly prohibiting assignment. It may be assigned either 
before or after loss. 

(2) Where a marine policy has been assigned so as to pass the 
benencfel interest in such policy, the assignee of the policy is entitled 
to thereon in his own name ; and the defendant is entitled to 
make any defence arising out of the contract which he would have 
been entitled to make if the action had been brought in the name of 
the person by or on behalf of whom the policy was effected. 

{3) A marine policy may be assigned by indorsement thereon 
or in other customary manner. 

63. (i) Where there is a valid abandonment the insurer is 
entitled to take over the interest of the assured in whatever may 
remain of the subject-matter insured, and all proprietary rights 
incitotal thereto. 

74. Where the assured has effected an insurance in express 
terms against any liabihty to a third party, the measure of iudan- 
nity, subject to any express provision in the policy, is the amount 
paid or payable by him to such third party in respect of such 
liability. 

79. (i) Where the insurer pays for a total loss, either of the 
whole, or in the case of goods of any apportionable part, of the 
subject-matter insured, he thereupon becomes entitled to take 
over the interest of the assured in whatever may remain of the 
subj^-matter so paid for, and he is thereby subrogated to all the 
ri^ts and remedies of the assured in and in respect of that subject- 
matter as from the time of the casualty causing the loss. 

(2) Subject to the foregoing provisions, where the insurer pays 
fm a partial loss, he acquire no title to the subject-matter insured, 
or smii part of it as may remain, but he is thereupon subrcgated 
to aB ri^ts and remedies of the assured in and in resp^t of the 
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subject-matter insured as from the time of the casualty causing 
the loss, in so far as the assured has been indemnified, according 
to this Act, by such pa3?meftt for the loss. 

The term “ ship includes the huU, matenals and outfit, stores 
and provisions for the officers and crew, and, in the case of vessels 
engaged in a special trade, the ordmary fittings requisite for the 
trade, and also, in the case of a steamship, the machinery, boilers, 
and coals and engine stores, if owned by the assured. 


MERCHANT SHIPPING ACT, 1894. 

(57 & 58 ViCT. CH. 60.) 

Part VIII. 

Liability of Shipowners, 

502. The owner of a British sea-going ship, or any share tliegnrin, 
shall not be liable to make good to any extent whatever any 

or damage happening without his actual fault or privity in the^^** 
following cases ; namely, — 

(i) Where any goods, merchandise, or other things 

whatsoever taken in or put on board his ship are 
lost or damaged by reason of fire on board the 
ship; or 

(ii) Where any gold, silver, diamonds, watches, jewds, 

or precious stones taken in or put on board his 
ship, the true nature and value of which have not ' 
at the time of shipment been declared by the 
o\raer or shipper thereof to the owner or master 
of the ship in the bills of lading or otherwise in 
writing, are lost or damaged by reason of any 
robbery, embezzlement, making away with, or 
secreting thereof. 

503. (i) The owners of a ship, British or foreign, shall not, 
where all or any of the following occurrences take place without 
their actual fault or privity (that is to say,) 

(a) Where any loss of life or personal injury is caused to 
any person being carried in the ship ; 

(d) Whace any damage or loss is caused to any goods, 
merchandise, or other things whatsoever on board 
the ship; 
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(c) Where any loss of life or personal injury is caused to 

any person carried in any other vessel by reason 
of the improper navigation of the ship ; 

(d) Where any loss or damage is caused to any other 

vessel, or to any goods, merchandise, or other things 
whatsoever on board any other vessel, by reason 
of the improper navigation of the ship ; 

be liable to damages beyond the following amonnts ; (that is to say,) 

(i) In respect of loss of life or personal injury* either 

alone or together with loss of or damage to vessels, 
goods, merchandise, or other things, an aggregate 
amoimt not exceeding fifteen pounds for each ton 
of their ship's tonnage ; and 

(ii) In respect of loss of, or dams^e to, vessels, goods, 

merchandise, or other things, whether there be in 
addition loss of life or personal injury or not, an 
aggregate amount not exceeding eight pounds for 
each ton of their ship's tonnage. 

(2) For the purposes of this section — ^ ^ 

(a) The tonnage of a steamship shall be her gross tonnage 
without deduction on account of engine room ; and 
the tonnage of a sailing ship shall be her registered 
toimage ; 

Provided that there shall not be included in 
such tonnage any space occupied by seamen or 
apprentices and appropriated to their use which is 
certified under the regulations.scheduled to this 
Act with regard thereto. 

{b) (Relating to measurement of foreign ships.) 

(^) ft ff 9» ff 

(3) The owner of every sea-going ship or share therein shall be 
KaWe in respect of every such loss of life, personal injury, loss of or 
damage to v^sels, goods, merchandise, or things as aforesaid arising 
on distinct occasions to the same extent as if no other Ic^s, injury, 
or damage had arisen. 

504* Where any liability is alleged to have been incurred by the 
owner d a British or foreign ship in respect of loss of life, personal 
injtiry, or foss of or <kmage to ve^ds or goods, and several claims 
are made or apprehended in re^^ect of that liability, then, the owner 
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may apply is England and Ireland to the High Cotirt, or in Scotland 
to the Conrt of S^sira, or in a Britidi pcssesdon to any competent 
conrt, and that court may determine the amonnt of the owner’s 
liability and may distribute that amount rateably amoi^ the 
several claimants, and may stay any proceedings pending in any 
other court in rdation to the same matter, and may proceed in 
such manner and subject to such regulations as to making persons 
interested parties to the proceedings, and as to the exdusimi of 
any claimants who do not come in within a certain time, and as to 
requiring security from the owner, and as to payment of any oiste, 
as the court thinks just. 

506. An insurance effected against the happening, without the inMnoMttrf 
ovmev s actual f atut or pnvity , of any or all of the events m respect vmm. 
of which the liability of owners is limited under this d this 
Act shall not be invalid by reason of the nature of the risk. 

(As regards ss. 502/509, see Merchant Shipping Act, 1906, s. 71, 
whereby the word '‘owner'' shall be deemed to include any , 
charterer to whom the ship is demised.) 

Part IX. 

Wreck and Salvage. 

530/534. (Relating to removal of Wrecks). 

557, (Relating to salvage by H.M. Ships). 


Saving for LiabHiiy of Owners and Maslers. 

633. An owner or master of a ship shall not be answerable to 
any person whatever for any loss or damage occasioned fay the fault 


or incapacity of any qualified pilot acting in charge of that ship 
within any distript where the emplo3maent of a qualified pilot is 
compulsory by law. 

(Repealed by Pilotage Act, 1913, s. 15 ^.) 


Definitiom and Provisions as to Application of Ad. 

742. In this Act, unless the context otherwise requires, thenefiaitiDiii. 
following expressions have the meanings hereby assigned to than \ 

(that is to say*) 

“ Vessel " indudes any ship or boat, or any other descrip- 
tion of vessel used in navigation ; 

“ Ship " indudes every description of v^sd used in naviga- 
tion not propdied by oars. 

(S^ Merdmnt Shipping Act, 1921, s. i (i) and (2).) 
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MERCHANT SHIPPING (LIABILITY OF SHIPOWNERS) 

ACT, 1898. 

(61 & 62 Vicr. CH. 14.) 

I. Sections five hundred and two to five hundred and nine 
o^^iSesof Merchant Shipping Act, 1894, shall esctend and 

apply to the owneis, builders, or other parties interested in any 
ship bmit at any port or pla<^ in Her Majesty's dominions, from 
' and induding lie launching of such ship until the registration 
thereof under section two of the Merchant Shipping Act, 1894. 
Provided always that such owners, builders, or other parties 
interested as aforesaid shall not benefit under this section for a 
period b^ond thi^ months after the launching of such ship. 

4. For the pruposes of this Act ship " shall include eveiy 
desaiption of vessel used or intended to be used in navigation not 
propelled by oars and whether completed or in course of completion 
or construction. 
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MERCHANT SHIPPING (LIABILITY OF SHIPOWNERS 
AND OTHERS) ACT, 1900. 

{63 & 64 ViCT. CH. 32.) 

1. The limitation of the liability of the owners of any ship set 
by section five hunderd and three of the Merchant Shipping Act, 

«s 58 Viet c. 6aj 1894, in respect of loss of or damage to vessels, goods, merchandise, 
<H- other things, shall extend and apply to all cases where (without 
their actual fault or privity) any loss or damage is caused to 
property or rights of any kind, whether on laiid or on water, or 
whether fixed or moveable, by reason of the improper navigation 
or management of the ship. 

2. (i) The owners of any dock or canal, or a harbour authority 
or a conservancy authority, as defined by the Merdiant Shipping 
Act, 1894, shall not, where without their actual fault or privity any 
loss or damage is caused to any vessel or'vessds, or to any goods, 
merdiandise, or other things whatsoever on board any vessd or 
vessds, be liable to damages beyond an aggregate amount not 
exceeding eight pounds for each ton of the tonnage of the largest 
registered British ship whidi, at the time of such loss or damage 
occurring. Is, m: within the period of five years previous thereto 
has been, witMn the area ova: which sudi dock ac canal owna: , 
harbour authority, or cmiservancy authority, perfcrms any duty or 
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exercises any power* A ship shall not be deemed to have been 
within the area over which a harboiir authority or a conservancy 
authority performs any duty, or exercises any powers, by reason 
only that it has been built or fitted out within such area, or that it 
has taken shelter within or passed through such area on a voyage 
between two places both situate outside that area, or that it has 
loaded or unloaded mails or passengers within that area. 

(2) For the purpose of this section the tonnage o 4 ships shall be 
ascertained as provided by section five hundred and three, sub- 
section two, of the Merchant Shipping Act, 1894, and the register 
of any ship shall be sufficient evidence that the gross tonnage and 
the deductions therefrom and the registered tonnage are as therein 
stated. ^ 

{3) Section five hundred and four of the Merchant Shipimg 
Act, 1894, shall apply to this section as if the words owner of a 
British or foreign ship’*" included a harbour authority and a 
conservancy authority, and the owna: of a canal or of a dock. 

{4) For the purpose of this section the term dock shall 
include wet docks and basins, tidal docks and basins, locks, cuts, 
entrances, dry docks, graving docks, gridirons, slips, quays, wharves, 
piers, stages, landing-places, and jetties. 

{5) For the purposes of this section the term “ owners of a 
dock or canal ” shall indude any person or authority having the 
control and management of any dock or canal, as the case may be. 

(6) Nofliing in this section shall impose any liability in respect 
of any sudh loss or damage on any such owners or authority in any 
case where no such liability would have existed if this Act had not 
passed. 

3. The limitation of liability under this Act shall relate to the 
whole of any losses and damages which may arise upon any one 
distinct occasion, although such loss^ and damages may be sus- ®***®*®^ 
tained by more than one person, and shall apply whether the liability 
arises at common law or under any general or pnvate Act of Par- 
liament, and notwithstanding anything contained in sudi Act. 

MERCHANT SHIPPING ACT, 1906. 

{6 Edw. 7. CH. 48.) 

69. For the purpose of the limitation under the Merchant ^ 

afipjang Acts of the liability of owners of ships, docks, or camk, 
and of harbour authorities and conservancy authorities, the tonnage ^ 
of a steamship dial be her roistered tonnage, with the addition of 
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any engine-room space deducted for the purpose of ascertaining 
that tonnage, and the words ‘‘ registered tonnage with the addition 
Z of any engme-room space deducted for the purpose of ascertaining 
“ that tonnage shall accordingly be substituted in paragraph (a) 
of subsection (2) of section five hundred and three of the principal 
Act for gross tonnage without deduction on account of engine- 
room/" 

70. The 'proviso to section one of the Merchant Shipping 
(liability of Shipown^) Act, 1898, shall cease to have effect, but 
that section shall not be construed so as to extend section five 
u vkL 144 Qf principal Act to the owners of any ship, 

or any ^are therein, after the ship has become a foreign ship. 
thmAyisi 71. Sections five hundred and two to five hundred and nine of 

the principal Act shall be read so that the word owner "" shall be 
deaned to include any charterer to whom the ship is demised. 


MERCHANT SHIPPING (SALVAGE) ACT, 1916. 
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(6 & 7 Geo. 5. ch. 41.) 

I. Where salvage services are rendered by any ship belonging 
to His Majesty and that ship is a ship specially equipped with 
salvage plant, or is a tug, the Admiralty shall, notwithstanding 
anything contained in section five hundred and fifty-seven of the 
Merchant Shipping Act, 1894, be entitled to claim salvage on behalf 
of His Majesty for such services, and shall have the same rights 
and remedies as if the ship rendering such services did not belong 
to His Majesty. 


MERCHANT SHIPPING ACT, 1921. 

(ii & 12 Geo. 5. CH. 28.) 

I. (x) Notwithstanding anytimg in section seven hundred and 
forty-two of the Merchant Shipping Act, 1894 (hereinafter referred 
*89(1, to as ** the principal Act ""), the principal Act shall have effect as 

though in the provisions of Parts I and VIII thereof (which relate 
i^spectively to the registry of ships and to the limitation of the 
liability of the owners of ships), as amended or extended by any 
suteequent enactment, the e^qiression “ship"" included every 
d^cription of lighter, barge, or like vessel tised in navigation in 
Great Britain, however propelled : 
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Provided that a lighter, barge, or like vessel used exclusively in 
non-tidal waters, other than harbours, shall not, for the purposes 
of this Act, be deemed to be used in navigation. 

(2) In the application of Part VIII of the principal Act to any 
such lighter, barge, or like vessel as aforesaid, the expression 
owner shall include any hirer who has contracted to take over 
the sole charge and management thereof and is responsible for the 
navigation, manning and equipment thereof. 


MARITIME CONVENTIONS ACT, 191X. 

{1 & 2 Geo. 5. CH. 57.) 

Provisions as to Collisions^ etc. 

I. (i) Where, by the fault of two or more vessels, damage or Raieasto 
loss is caused to one or more of those vessels, to their cargoes 
freight, or to any property on board, the liability to make good the 
damage or loss shall be in proportion to the degree in which each 
vessel was in fault : 

Provided that — 

(а) If, having r^ard to all the circumstances of the case, it is 

not possible to establish different degrees of fault, the 
liability shall be apportioned equally ; and 

(б) Nothing in this section shall operate so as to render any 

vessel hable for any loss or damage to which her fault 
has not contributed ; and 

(c) Nothing in this section shall affect the liability of any 
person under a contract of carriage or any contract, or 
shall be construed as imposing any liability upon any 
person from which he is exempted by any contmet or 
by any provision of law, or as affecting the right of any 
person to limit his liability in the manner provided by 
law. 

{2) For the purposes of this Act, the expresrion **frei^t” 
indudes passage money and hire, and references to da m age or loss 
caused by the fault of a vessel shall be construed as including 
references to any salvage or other expenses, consequent upon that 
fault, reooverable at law by way of damages. 
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2. Where loss of life or personal m|uries are suffered by any 
person on board a vessel owing to the fault of that vessel and of any 
other vessel or vessels, the liability of the owners of the vi^seis 
shall be joint and several : 

Provided that nothing in this section shall be construed as 
depriving any person of any right of defence on which, independently 
of this section, he might have relied in an action brought against 
him by the j^rson injured, or any person or persons entitled to sue 
in respect of such loss of life, or shall affect the right of any person 
to lii^t his liabiHty in cases to which this section relates in the 
manner provided by law, 

3. (i) Where loss of life or personal injuries are suffered by any 
person on board a vessel owing to the fault of that vessel and any 
other vessel or vessels, and a proportion of the damages is recovered 
against the owners of one of the vessels which exceeds the propor- 
tion in which she was in fault, they may recover by way of contri- 
bution the amount of the excess from the owners of the other vessel 
or vessels to the extent to which those vessels were respectively in 
fault ; 

Provided that no amount shaE be so recovered which could 
not, by reason of any statutory or contractual limitation of, or 
exemption from, habiUty, or which could not for any other rea^n, 
have been recovered in the first instance as damages by the p^sons 
entitled to sue therefor. 

(2) In addition to any other remedy provided by law, the persons 
entitled to any such contribution as aforesaid shall, for the purpose 
of recovering the same, have, subject to the provisions of this Act, 
the same rights and powers as the persons entitled to sue for 
damages in the first instance. 

4. (i) Subsection (4) of section four hundred and nineteen of 
^ the Merchant Shipping Act, 1894 (which provides that a ship shall 

be deemed in fault in a case of collision where any of the collision 
r^ulations have been infringed by that ship), is hereby 
repealed. 

(2) The failure of the master or person in charge of a vessel to 
comply with the provisions of section four hundred and twenty-two 
of the Merchant Shipping Act, 1894 (which imposes a duty upon 
masters and persons in <iaige of vessels after a collision to stand 
1^ and assist the other vessd) shall not raise any presumption of 
law that the was caused by his wrongful act, neglect, or 

d#ault, and accordiagly subs^on (2) of that section shall be 
Ideated. 
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5. Any enactment which confers on any court Admiralty ^ 

jurisdiction in respect of damage shall have effect as though 
references to such damage included references to damage for loss 

of life or personal injury, and accordingly proceedings in r^pect 
of such damages may be brought in tern or in personam, 

Prooisions as to Salvage, 

6. (i) The master or person in charge of a vessel shall, so far 
as he can do so without serious danger to his own vessd, her crew 
and passengers (if any), render assistance to every poson, even if 
such person be a subject of a foreign state at war with His Majesty, 
who is found at sea in danger of being lost, and, if he fails to do so, 
he shall be guilty of a misdemeanour. 

(2) Compliance by the master or pa:son in charge of a vessel 
with the provisions of this section shall not affect his right or the 
right of any other person to salvage. 

7. Where any dispute arises as to the apportionment of 
amotmt of salvage among the owners, master, pilot, crew, and other 
persons in the service of any foreign vessel, the amount shall be 
apportioned by the court or person making the apportionment in 
accordance wi^ the law of the country to which the vessel belongs. 

General Provisions, 

8. No action shall be maintainable to enforce any claim or hen 
against a vessel or her owners in respect of any damage or loss to 
another vessel, her cargo or freight, or any property on board her, 
or damages for loss of life or personal injuries suffered by any 
person on board -her, caused by the fault of the former vessd, ^ 
whether such vessd be wholly or partly in fault, or in respect of 
any salvage services, unless proceedings therein are comm^oed 
within two years from the date when the damage or loss or injury 
was caused or the salvage services were rendered, and an action 
sh all not be maintainable under this Act to enforce any a>ntribution 
in respect of an overpaid proportion of any damages for loss of life 
or personal in|uries unless proceedings therein are commenced 
within one yeajf from the date of payment : 

Provided ^at any court having jurisdiction to deal with an 
action to wh^ih this section relates may, in accordance with the 
rules of <x>ur^, extend any such period, to such ext^t and on sudx 
conditions as it thinks fit, and ^all, if satisfied that there has not 
during such period been any reasonable opportunity of arresting 
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the defendant vessel within the jurisdiction of the court, or within 
the territorial waters of the country to which the plaintiff's ship 
hdongs, or in which the plaintiff resides or has his principal place 
of business, extend any such period to an extent sufiSdent to give 
sudi reasonable opportunity. 

9. (i) This Act shall extend throughout His Majesty’s 
dominions and to any territories under his protection, and to Cyprus : 

Provided that it shah not extend to the Dominion of Canada, 
the Commonwealth of Australia, the Dominion of New Zealand, 
the Union of South Africa, and Newfoundland. 

(2) This Act shah not apply in any case in which proceedings 
have beed t^en before the passing thereof and all such cases shall 
be detOTnined as though this Act had not been passed. 

(3) The provisions of this Act shall be applied in all cases heard 
and determined in any court having jurisdiction to deal with the 
case and in whatever waters the damage or loss in question was 
caused or the salvage services in question were rendered, and 
subsection (9) of section twenty-five of the Supreme Court of 
Judicature Act, 1873, shall cease to have effect. 

(4) This Act shall apply to any persons other than the owners 
responsible for the fault of the vessel as though the expression 
“ owners " included such persons, and in any case where, by virtue 

any charter or demise, or for any other reason, the owners are 
not responsible for the navigation and management of the vessel, 
this Act shall be read as though for references to the owners there 
were substituted references to the charterers or other persons for 
the time being so responsible. 


PILOTAGE ACT, 1913. * 

{2 & 3 Geo, 5. CH. 31.) 

15. (i) Notwithstanding anything in any public or local Act, 
the owner or master of a vessel navigating under drcmnstances in 
which pfiotage is compulsory shall be answerable for any loss or 
damage caused by the vessel or by any fault of the navigation of 
the v&sBid in the same manner as he would if pilotage were not 
con^ulsory. 

{2) (Date of application d this section of Act.) 

(3) Asfromthedateof the coming into operation of this section, 
se^on rix hundred and thirty-three of the Merchant Shipping Act, 
1894, shaB cease to have e^ect. 
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HARBOURS, DOCKS AND PEERS CLAUSES ACT, 1847. 

{10 & II ViCT. CH, 27.) 

56. The Harbour Master may remove any Wreck or other 
Obstruction to the Harbour, Dock, or Pier, or the Approaches to 
the same, and also any floating Timber which impede the Navi- 
gation thereof, and the Expence of removing any such Wreck, 
Otetmction, or floating Timber shall be by the Owner of 

the same, and the Harbour Master may detain such Wreck or 
floating Timber for securing the Expences, and on Nonpa5nBent 
of such Expences, on Demand, may sell such Wreck or floating 
Timber, and out of the Proceeds of such Sale pay such Exp©a<», 
rendering the Overplus, if any, to the Owner on Demand* ^ 

74. The Owner of every Vessel or float of Timber shall 
answerable to the Undertakers for any Damage done by such^^**® 
Vessel or Float of Timber, or by any Person employed about the 
same, to the Harbour, Dock, or Pier, or the Quays or Works con- 
nected therewith, and the Master or Peison having the Charge of 
sudi Vessel or Float of Timber through whose wilful Act or Negli- 
gence any such Damage is done shall ako be liable to make good the 
same ; and the Undertaker may detain any such Vessel or Flc^t 
until sufficient Security has been given for the Amount of Dams^e 
done by the same : Provided always, that nothing herein contained 
shall extend to impose any Liability for any such Damage upon the 
Owner of any Vessel where such Vessel shall at the Time when 
such Damage is caused be iu charge of a duly hcensed Pflot, whom 
such Owner or Master is bound by Law to employ and put his 
Vessel in charge ol 


THE DOCKYARD PORTS REGULATION ACT, 1865. 


{28 & 29 ViCT* CH. 125.) 

2. In this Act — 


ZatecpretutHm ol 
Temiffi. 


The Tenn ” Dockyard Port " means any Port, Harbour, Haven, 

Roadstead, Sound, Channel, Creek, Bay, or navigable River of the 
United Kingdom in, on, ot near to which Her Majesty now or at any 
Time hereafter has any Dock, Dockyard, Steam Factory Yard, 

Victualling Yard, Arsenal, Wharf, or Mooring : 

4. The Admiralty may from Time to Time appoint for eadr^ w y^ ^^ ^ 
Docky^nd Port'a fit Person to supafntend the ExecutiOT of this>S» 

Act, and otherwise to protect the Port, to be called the Que«i’s 
Harbour Master for tire respective Port. 
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13, The Queen’s Harbour Master may remove any Wreck or 
other Thing hemg an Obstruction to the Dockyard Port or to the 
Approaches thereto, and any floating Timber that impedes the 
Navigation thereof. 

15. The Expenses incurred by the Queen’s Harbour Master in 
the Removal of any such Wreck or other Thing or Timber, or in 
the Removal or placing of any such Vessel, shall be repaid by the 
Owner thereof ; and the Queen’s Harbour Master may detain, and 
in case of l^onpaymmt of the Expenses, on Demand, may sell the 
Wreck or other Thing, Timbar or Vessel, and out of the Proceeds 
of the Sale pay those Expenses and the Expenses of the Sale, 
rendering the Surplus (if any) to the Owner on Demand ; and any 
Deficiency may be recovered from the Owner, 

16. If the Owner of any Vessel or Thing is in any Case compelled 
to pay any Penalty, Expenses, Sum of Money, or Costs, by reason 
of any Act or Omission of the Master of a Vessel or other Person, 
he shall be entitled to recover the Amount paid by him, with Costs, 
lEfom the Person who actually committed the Offence or did the 
wrongful Act in respect whereof the Owner was compelled to make 
such Payment. 


CARRIAGE OF GOODS BY SEA ACT, 1924. 
{14 & 15 Geo. 5. CH. 22.) 
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1. Subject to the provisions of this Act, the Rules shall have 
effect in ration to and in connection with the carriage of goods by 
sea in ships carrying goods from any port iti Great Britain or 
Norttiem Ireland to any other* port whether in or outside Great 
Britain or Northern Ireland. * 

2. There shall not be implied in any contract for the carriage 
of goods by sea to which the Rules apply any absolute undertaking 
by the carrier of the goods to provide a seaworthy ship. 

3. (Statement as to application of Rules to be indudi^ in bills 
of lading.) 

4. (Modification of Article VI of Rules in rdation to coasting 
trade.) 

5. pfcwSfication of Rules 4 and 5 of Article HI m rdation to 
bulk cargoes.) 

6. (i) This Act may be cited as the Carriage of Goods by Sea 
A<±, 1924. 
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(2) Nothing in this Act shall afiect the operation of sections 
four htmdred and forty-six to four hundred and fifty, both indnsivej, 
five hundred and two, and five hundred and three of the Merchant ^ 
Shipping Act, 1894, as amended by any subsequent enactment, or 
the operation of any other enactment for the time bdng in force 
limiting the liability of the owners of seagoing vessels. 

(3) (Date of application of Act.) 

Schedule. 

Rules relating to BtUs of Lading. 

Article I. 

Definitions. 

Article II. 

Risks. 

Article III, 

Responsibilities and Liabilities. 


X. The carrier shall be bound, before and at the beginning of 
the voyage, to exercise due diligence to— 

{a) Make the ship seaworthy : 

(Z>) Properly man, eqmp, and supply the ship : 

(c) Make the holds, refrigerating and cool chambers, and 
all other parts of the ship in which goods are carried, 
fit and safe for their reception, carriage and preser- 
vation. 

2. Subject to the provisions of Artide IV., the carri^ shall 
proparly and carefully load, handle, stow, carry, keep, care for and 
disdiarge the goods carried. 

3. (Issuing of bill of lading.) 

4. Such a bill of lading shall be primi facie evidence of the 
receipt by the carrier of the goods as therein described in accordance 
with paragraph 3 (a), {b), and (c). 

5. (Accuracy of marks, etc.) 
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6 . Unless notice of loss or damage and tKe general nature of 
mdi loss or damage be given in writing to the carrier or his agent 
at the port of discharge before or at the time of the removal of the 
goods into the custody of the person entitled to delivery thereof 
under the contract of carnage, or, if the loss or damage be not 
apparent, within three days, such removal shall be primd facte 
evidence of the delivery by the carrier of the goods as described in 
the bill of lading. 

The notice in writing need not be given if the state of the goods 
has at the time of their receipt been the subject of joint survey or 
inspection. 

In any event the carrier and the ship shall be discharged from all 
liability in respect of loss or damage unless suit is brought within 
one year after delivery of the goods or the date when the goods 
should have been delivered. 

In the case of any actual or apprehended loss or damage the 
i^xder and the receiver shall give all reasonable facilities to each 
other for inspecting and tallying the goods. 

7 . (Issuing of shipped bill of lading.) 

8 . Any clause, covenant or agreement in a contract of carriage 
rdieving the carrier or the ship from liability for loss or damage to 

^ or in eoimection with goods arising from negligence, fault or failure 
4n the duties and obligations provided in this Article or lessening 
such Habiiity otherwise than as provided in these Rules, shall be 
nun and void and of no effect. 

A benefit of insurance or similar clause shall be deemed to be a 
dause relieving the carrier from liability 

Article IV. 

Rights and Immumites. 

I. Neither the carrier nor the ship shall be liable for loss or 
damage arising or resulting from unseaworthmess unless caus^ by 
want of due diligence on the part of the carri^ to make the ship 
seawdpthy^ and to secure that the ship is properly manned, equipped 
and supplied, and to make the holds, refrigerating and cool chambers 
^ and al other parts of the dup in which goods are carried fit and safe 
for their reception, carriage and pr^ervation in accordance with the 
faovisions d paragraph i of Article III. 

"Whenever km m damage has resulted from unseaworthin^. 
Urn lomxdm ctf proving the exercise of due diligence shall be on the 
carrier or other person daiming exemptionunder this section. 
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2. Neither the carrier nor the ship shall be responsible for toss 
or damage arising or resulting from — 

(a) Act, n^Iect, or default of the master, mariner, pilot, 
or the servants of the carrier in the navigation or in 
the management of the ship : 

{&) Fire, unless caused by the actual fault or privity of the 
carrier: 

(c) Perils, dangers and accidents of the sea or bthar navi- 
gable waters : 

(i) Act of God : 

(e) Act of war : 

{/) Act of public enemies : 

(g) Arrest or restraint of prince, rulers or people, <|r semire 
under legal process : 

(A) Quarantine restrictions : 

(i) Act or omission of the shipper or owner of the goods, 

his agent or representative : 

(j) Strikes or lock-outs or stoppage or restraint of \tboc|’ 

from whatever cause, whether f^ial or genedM^ 

{k) Riots and civil commotions : 

(Z) Saving or attempting to save life or property at sea : 

(»») Wastage in bulk or weight or any other loss or damage 
arising from inherent defect, quality, or vice of the 
goods: 

(«) Insufficiency of packing : 

(0) Insuffidaacy or inadequacy of marks : 

{p} Latent defects not discoverable by due diligence . 

{q) Any other cause arisii^ without the actual fault or 
privity of the carrier, or without the fMilt or n^ect 
of the agents or servants of the carrier, but the btsrden . 
of proof shall be on the person claiming the beneit 0/ 
tMs exception to diow that neither the actual fault I 
^ privity of the carrier nor the fault cc n^lect of 
the ag^ts or servants of the carri^ contribute to 
the loss or damage. 
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3. The shipper ^all not be responsible for loss or damage 
sustained by the carrier or the ship arising or resulting from any 
cause without the act, fault or neglect of the shipper, his agents 
or his servants- 

" 4. Any deviation in saving or attempting to save life or property 

at sea, or any reasonable deviation shall not be deemed to be an 
infringement or breach of these Rules or of the contract of carriage, 
and the carrier shall not be liable for any loss or damage resulting 
therefrom, 

I 5. Neither the carrier nor the ship shall in any event be or become 
liable for any loss or damage to or in connection with goods in an 
"^amount exceeding £100 per package or imit, or the equivalent of 
that sum in other currency, unless the nature and value of such goods 
have been declared by the shipper before shipment and inserted in 
the bai of lading. 

This declaration if embodied in the bill of lading shall be primd 
fmie evidtence, but shall not be binding or condusive on the carrier. 

^"5y agreement between the carrier, master or agent of the 
earner and the shipper another maximum amount'thsin that men- 
tioned in this paragraph may be fixed, provided that such maximum 
shall not be less than the figure above named. 

Neither the carrier nor the ship shall be responsible in any 
event f^r loss or damag^ to or in connection with goods if the 
natuii or value thereof has been knowingly mis-stated by the 
shipper in the bill of lading. 

6. (Shipment of goods of an inflammable, explosive or dangerous 
nature,) 

Article V. 

Surrender of RtgMs and Immunities, and Increase of Responsibilities 

and Liabilities, 

A carrier shall be at liberty to surrender in whole or in part all 
or any of fiis rights and immunities or to increase any of his respon- 
^ sibiliti^ and liabilities under the Rules contained in any of these 
Articles/provided such surrender or increase shall be embodied in 
the Ml lading issued to the shipper. 

The provisions of these Rules shall not be afplicable to charter- 
f jfsrties, but if bills cf lading are issued in the case of a ship under 
a dlarterparty they diaB comply with the terms of these Rul^. 
Nothh^ in ttese Rules shall be held to prevent the insertion in a 
bill of lading of any lawful provision regarding general average. 
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Article VI. 

Speci<d CondUiom. 

(Relating to j^icnlar goods.) 

Article VII. 

LimUaiions an the AppUcaiim of the Rtdes. 

Nothing herein contained shall prevent a carrier or a shipper 
from entering into any ^reement, stipulation, conditkm, res«r^- 
tion or exemption as to the responsibility and liability of the canm 
or the ship for the loss or dsunage to or in connection with the 
custody and care and handling of goods prior to the loading on 
and subsequent to the discharge from the ship on which the goods 
are carried by sea. 

Article VIII. 

Limiiaiion of Liability, 

The provisions of these Rules shall not aSect the rights and 
obligations of the carrier under any statute for the time being in 
force relating to the limitation of the liability of owners of sea-going 
vessels. 

Ht 

Article IX. 

The monetary units mentioned in these Rules are to be taken 
to be gold value. 

SUPREME COURT OF JUDICATURE (CONSOLIDATION) 

ACT, 1925. 

(15 & 16 Geo. 5. CH. 49.) 

23 . (i) The High Court shall, in relation to Admiralty matters, 
have the foflowing jurisdiction (m this Act referred to as HighCowrt 
Admiralty jurisdiction '") that is to say — 

(a) Jurisdiction to hear and determine any of the following 
questions or dauns : — 

(i) Any qu^tion as to the title to or ownership of a ship,.^, ^ 
or the proceeds of sale of a ship remaining in the 
admiralty registry, arising in an action of possession, 
salvage, damage, necessaries, wages or bottomry ; 
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(ii) Any question arising between the co-owners of a 

ship registered at any port in England as to the 
ownership, possession, employment or earnings of 
that ship, or any share thereof, with power to settle 
any account outstanding and unsettled between the 
parties in relation thereto, and to direct the ship, 
or any share thereof, to be sold, or to make such 
order as the court thinks fit ; 

(iii) Any claim for damage received by a ship, whether 

received within the body of a county or on the 
high seas ; 

(iv) Any claim for; damage done by a ship ; 

(v) Subject to the provisions of section five hundred and 

forty-seven of the Merchant Shipping Act, 1894, 
with respect to the summary determination of 
salvage disputes, any claim in the nature of salvage 
for services rendered to a ship {including, subject 
ro the provisions of the said Act, services rendered 
in saving life from a ship), whether rendered on 
the high seas or within the body of a county, or 
partly on the high seas and partly within the body 
of a county, and whether the wreck in respect of 
which the salvage is claimed is found on the sea or 
on the land, or partly on the sea and partly on the 
land; 

{vi) Any claim in the nature of towage, whether the 
services were rendered within the body of a county 
or on the high seas ; 

(vii) Any claim for necessaries supplied to a foreign ship, 
whether withm the body of a county or on the high 
seas, and, unle^ it is shown to the court that at the 
time of the institution of the proceedings any owner 
or part owner of the ship was domiciled in England, 
any daim for any necessaries supplied to a ship 
d^where than in the port to which the ship 
belongs ; 

{viii) Any daim by a seaman of a ship for wages earned by 
him on board the ship, whether; due under a spedal 
contract or otherwise, and any daim by the master 
of a ddp for w^es earned by him on board the 
ship and for disbursements made by him on account 
of the ship ; 
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(ix) Any claim in respect of a mortgage of any ship, being 

a mortgage duly registered in accordance with the 
provisions of the Merchant Shipping Acts, 1894 to 
1923, or in respect of any mortgage of a ship wMch 
IS, or the proceeds whereof are, undar the arrest 
of the court ; 

(x) Any claim for budding, equipping or repairing a ship, 

if at the time of the institution of the proceaiings 
the ship is, or the proceeds thereof are, under the 
arrest of the court ; 

(xi) Any matter concerning booty of war, car the distli- 

bution thereof, whi<i may be referred to tte omnrt 
by His Majesty in Comxdl ; 

(xii) Any claim — 

(i) Arising out of an agreement rdating to^the use 
or hire of a ship ; or 

{2) Relating to the carriage of goods in a ship ; or 
(3) In tort in respect of goods carried ia a ship ; 
unless it is shown to the court that at the time of me 
institution of the proceedings any owner or part owner 
of the ship was domiciied in England : 

(b) Any other Jurisdiction formerly vested in the High Comt 

of Admiralty : 

(c) All admiralty jurisdiction which, under or by vktm M any 

enactment which came into force jifter the cmnmence- 
ment of the Act of 1873 and is not repealed by this Act, 
was immediately before the commencement of this Act 
vested in or capable of being exercised by the High 
Court* constituted by the Act of 1873. 

(2} The provisions of paragra^ (a) of subsection (i) of this 
section which confer on the High Court admiralty jurisdiction in 
respect of claims for damage shall be construed as extending to 
cla ims for loss of life cx: personal injuries. 

(3) In tMs Act, unless the context otherwise requires, the 
expression "'ship"' indudes any description of vessd used in 
navigation not propelled by oars. 
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insurance against liability of, 3 
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Institute form of, 76 

IS a separate contract, 77 

applicable to each collision, 77 

meaning of ** any other person or persons,” 78 

actual contact necessary to bring clause into operation, 79 

meanix^ of ** any other ship or vessel,” So 

meaning of ** become liable to pay and shall pay,” 82 

form of clause m : 

Lake Time clauses, 84 
Dutch Hull form, 85 
Port Risk clauses, 85 
Builders* ^isks clauses, 85^ ♦ 

lability where hull and machiaery are separately owned and insured, 
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payable in addition to amount of limited liability, 43 
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CREW, 

wages of, as part of collision damages, 53, 57 

cost of repatriation of, as part of collision damages, 53, 54 

loss of personal effects of, 63 

CRIMINAL LIABILITY FOR COLLISION, 

^ involving loss of life and personal injury, 25 
proposed maritime convention relating to, 133 

CROSS LIABILITIES, 

principle applied to collision clause, 73 , * 

cannob be adopted when limited liability applies, 81, 91 

illustrations of adjustment of claims under collision clause on basis of, 95 

CROWN PROCEEDINGS, 

report of Committee on, 128 

DAMAGES ARISING FROM COLLISION, 
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extent of, 21, 50 

division when both vessels to blainer^28, 31 

single liability for, 3^ 

measure of, 49 

direct, 49 

consequential, 49 

remoteness of, 49 

nsature of, 50 

illustrations of assessment of, 65 ^ 
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how dealt with when two repairs effected concurrently, 60, 66, 67 
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DISBURSEMENTS, AVERAGE, 
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effect oa rights and liabilities of insurers, 26 
history of rale of, 2g 
eqnal division of loss, 30 
m proportion to degree of fault, 31 
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in other conntnes, 34* 
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liability for damage to, ay, 47 
limitation of liability for damage to, 41, 47 
limitation of liability of owner of, 48 
meaning of word, 48 

convention relating to limitation of shipowners’ liability and damage to, 134 
convention relating to maritime mortgages and hens and liability for damage 
to, 139 

DOMINION LEGISLATION, 

effect of equality of status on, 129 
report of Conference on operation of, 130 

DRYDOCKING, 

how cost IS treated when two repairs effected concurrently, 56, 66, 67 
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ENGINEER (se^ SHIPBUILDER). 
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covers collision liabilities, 86 
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FOREIGN SHIPS, 
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innsdictioa of Admiralty Court in respect of, 141 
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convention relating to, 127, 128, 143 
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report on Domimon legislation, 129 
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LIABILITIES, 
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scope of shipowners* statutory, 42 

of charterer, 42 
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damages for, 25 
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illustrations of claim when liability of shipowner is limited, 43 
basis of assessment of claim for, 63 
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